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Fair Work Act 2009

Section 716 ENFORCEABLE UNDERTAKING

This enforceable undertaking (Undertaking)lis given to the Falr Work Ombudsman (FWO) by:
(a) Wonderkindy — Port Melbourne Ply Ltd (ABN 67 121 717 959) (WPM); and
(b) Allan Coman (Mr Coman);

for the purposes of section 716 of the Fair Work Act 2009 (FW Act').

Commencement of Undertaking

This Undertaking comes into effect when:
(a) ihe Undertaking Is executed by WPM; and
(b) the FWO accepts the Underlaking so executed,

Upon the commencement of this Undertaking, WPM underlake to assume the obligations set
out below. '

Background

4,

WT

Mr Coman Is the sole director of WPM and Wonderkindy — Tullamarine Ply Ltd (WT).

WT operated a chlldcare facllity In Tullamarine; Victoria from 16 March 2009 until it ceased
trading In February 2013, : '

Belween 10/01/2012 and 29/04/2013, the FWO recelved 15 complaints from current and
former employees of WT, relating to allegations of Irregular payments, unpald wages and

. accrued annual leave entillements.

Following an FWO audit conducted In 01/02/2012, during which Mr Coman was the relevant
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WT contact person. On 20 June 2012, the FWO Issued WT with a Compliance Notice
purstant to section 716 of the FW Act In relation to non-compliance with frequency of payment
provislons. _Wf‘ reclified $24,295.09 gross in oulstanding wages and termlnation of
employment entillements arising under the Children’s Seivices Award 2010 (Award), owed lo
20 employees, by way of a payment plan hetween March 2012 and March 2013,

Following an Internal audit conducted In March 2013, WT reclifled a further $26,416.84 ross -
In outstanding wages and termination of employment entitlements arlsing under the Award
and FW Act, owed to 17 former employees, by way of a payment plan belween March 2013
and 20 June 2014, ' -

WPM operates a childcare facility In Port Melbourne, Victoria,

Between 14 December 2011 and 30 April 2014, the FWO recelved 18 complalnts from current
and former employees of WPM, malnly relating to allegations of Irregular payments, unpald
wages and unpald accrued annual leave entillements on termination of employment. The -
FWO has met with Mr Coman on six separate occaslons to discuss the complalnts lodged by
WPM's employees and to provide educalion concerning the Award and the FW Act,

Following recelpt of a complaint from a current employee of WPM In Decem.ber 2011 In
relation to Irregular payments and unpald wages, the FWO Inlliated an Investigation of WPM
and subsequently conducted an audit for the perlod from 1 June 2011 to 20 March 2012
(FWO Audit) to determine WPM's compliance with the Award and FW Act,

WPM determined that between 1 January 2011 and 21 March 2012 WPM had contravened
provislons of the Award and, as a result, underpald 42 employees a total of $62,791.25 gross
In wages and termlnation of employmgnt enlitlements. On 20 June 2012, the FWO Issued
WPM with a Compliance Notice pursuant to section 716 of the FW Act In relation to those
underpayments and WPM reclified the underpayments by way of a payment plan belween
March 2012-and March 2013,

Since the Compliance Nolice was Issued to WPM, complalnts recelved by the FWO from
current and former employees of WPM were directed to WPM and were recllfled by WPM.

Between November 2013 and March 2014, WPM Identified and calculated further
underpayments, totalling $32,877.91 gross, owed to 35 current and formér employees, with_
respect to unpald wages and unpald accrued annual leave énllllem_enls on termlnation of
employment for the perlod between 1 June 2013 and 30 May 2014, Those underpayments
have heen partlally reclified, and the oulstanding amounts set out In Attachment A and are to

" be reclified pursuant to the Undertakings set out helow.

On 8 July 2014, WPM entered Into a contract fo sell the childoare centre In Port Melbourne.
The transfer of business (Transfer of Business) Is expected to occur In September 2014,



Contraventions

The FWO has determined, and WPM admits, that WPM contravened:

16.
(@)  seclion 44 of the FW Act by falling to pay accrued annual leave on termination of '
employment pursuant to subsection 90(2) of the FW Act; and
(h) section 45 of the FW Act by falllng to p'ay Its employees In accordance with the
frequency of payment provisions In clause 19.2 of the Award.
17. The FWO has further determined, and Mr Coman admits, that he was Involved In the
conlraventions committed by WPM within the meaning of section 550 of the FW Act.
Undertakings
18. Upon the commencement of this Undertaking and for the purposes of section 715 of the FW

Act, WPM and/or Mr Coman, both In his role within WPM as well as In regard to any future
company he may become Involved In that operates within the child care Industry, undertake as
follows:

Rectify the underpayments

“(a) WPM to pay the underpayments set out In Attachment A by no later than lwo weeks

after the Transfer of Buslness has occurred;

(h)"  If any of the employees listed In Attachment A cannot be loc_ated. WPM to pay any
outstanding amounts owed to those employees Into the Consolidated Revenue Fund
of the Commonwealth pursuant to subsection 569(1) of the FW Act;

(c) wilhin seven days of payment belng made (o cach of the employees listed In
Attachment A, WPM to provide evidence {o the FWO that payment has been made;

(d) in the event that any of the amotints listed In Attachment A are rectified before the
date of this Undertaking, WPM to pay the balance of the amounts listed in Altachment
A by no later than two weeks after the Transfer of Business has occurred; -

Pay all payments owing u):on termination

(e) WPM to pay all current employees thelr entillements In respect of minimum rates of
pay In accordance with the Award, or the usual rales of pay pald to those employees,
whichever Is higher, for work performed until the Transfer of Business;

() " WPM to pay all current employees thelr accrued annual leave entitlements on
termination of employment as at the dale of the Transfer of BusIness no later than two
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(9)

weeks after the Transfer of Business;

within seven days of payment belng made to each of the employees with respect to
the payments referred to In paragraphs 18(e) and 18(f) above, WPM to provide

“evidence to the FWO that payment has been made;

Future workplace relations compliance

(h)

U}

)

(k)

WPM and Mr Coman to ensure WPM's compliance at all times after-the Transfer of
Buslness that It Is trading and In all téspecls with applicable Commonweallh
workplace laws and Instruments, Including but not limited to the FW Act and the
Award by developing systems, policles and processes to ensure ongolng compliance
with those requirements; '

Mr Coman to ensure any business/s owned and/or operated by Mr Coman In the child
care Industry.(Mr Coman’s other business/s) are compliant at all times and In all °
respects with applicable Commonweallh workplace laws and Instruments, Including
but not limited to the FW Act and the Award by developing systems, policies and
processes to ensure ongolng compliance with those requirements;

WPM to provide the FWO within 28 days of WPM ras'uming frading, should it resume
trading after the Transfer of Business, wrilten detalls of the systems and processes
implemented In salisfaction of the undertaking In paragraph 18(h) abové designed to
ensure such ongolng compliance; ' -

Mr Coman to provide the FWO wilthin 28 days of the execution of this Undertaking,
andlor Mr Coman's other buslness/s commencing trading,.wﬂ{ten delails of the
systems and processes Implemented In satlsfaction of the undertaking In paragraph (i)
above deslgned to ensure such ongolng compliance;

Workplace relations tralning

()

(m)

(n)

(0)

(D

within six imonths of Mr Coman's other business/s commencing operation, Mr Coman
to ogganlse and ensure training for himself (Training);

Mr Coman to ensure the Tralning re!algs to compliance with the FW Act and all
applicable Commonwealth workplace laws and instruments, Including in parllcular the
responsibllities of employers In relation to payment of entitlements under the Award,

Mr Coman to ensure lhe Tralnln;j Is conducted by an accredited workplace trainer;
such person or organisation to be approved by the FWO and pald for by lhe relevant
husliness;

Mr Coman to provide coples of the tralning materlals to the FWO for approval no later
than seven clayé before the Tralning Is to be conducted; and

Mr Coman to provide evidence of allendance at the Tralning to the FWO within seven
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days of the Trainlng helng provided (including the date on which the Tralning was

attended);

Apologles

(9) WPM to send to each employee_referred to In paragraphs 10 and 12 above within 14
days of executing this Undertaking, a letter of apology In the form of Attachment B to
this Undertaking (Apology Letters);

(0

withiri seven days of the Apology Lelters belng sent, WPM to provide proof to the
FWO; ‘

Future workplace relations compllance audit activity

(s)

)

(W)

A

(w)

if WPM conlinues or recommences trading and/or employing slaff on or after the date
of the Transfer of Business, WPM to cause to have performed at the company's
expense by elther an accounting professlonal (for exdmpla a Cerlified Practicing
Accounlant or Chartered Accountant) or employment law speclalist a further three
audits (Future Audits) of WPM's compliance with all applicable Commonwealth
workplace laws and Instruments, including but not limited to the Award and the FW
Act, relating to the pay and conditions of employees'of WPM, with each audit period
commencing on the annlversary of the Transfer of Business covering the preceding
12 month perlod (Future Audit Periods);

WPM to provide a copy of the Future Audits to the FWO within seven days of the
Future Audils belng provided to WPM;

in the event that the Fulure Audils disclose contraventions of any appllcable‘
Commonweaith wmkp!abe laws and Instruments, WPM to reclify all such
contraventlons within 28 days of the Fulure Audits belng provided to WPM, Including
reclification of any and all underpayments to employees during the Future Audit
Periods;

WPM to provide evidence of rectification of any qmounls to employees pursuant to the
Fulure Audits to the FWO wilhin seven days of the rectification occurdng;

In relation to Mr Coman's other business/s, Mr Coman to:

)] cause to have performed at Mr Coman's own expense by elther an accounting
professional (for example, a Cerlified Practicing Accountant or Chartered
Accountant) or employment law speclalist three audils (Other Audits) of
compliance with all applicable Commonwealth workplace laws and
Instruments, Including but not limited to the Award and the FW Act, relating to

"the pay and conditions of employees of Mr Coman's other buslness/s, with
each audit period commencing on the anniversary of the Transfer of Business
coverlng the preceding 12 month period (Other Audit Perlods),



(i) provide a copy of the Other Audits to the FWO within seven days of the Other
Audits belng provided to WPM;

(i) in the event that the Other Audits disclose contraventions of any' applicable
Commonwealth workplace laws and instruments, reclif;} all such
contraventions within 28 days of the Other Audits heing provided to WPM,

- Including rectification of any and all underpayments to employees during the
Other Audit Perlods;

(iv) provide evidence of reclification of any amounts to employees pursuant to the
Other Audits to the FWO within seven days of the rectification occurring.

Acknowledgements

19. WPM and Mr Coman acknowledge that:

(a)

®)

(0)

. (@)

0

(¢)

(h)

the FWO may make this Undertaking (including any altachments) avallable for public
inspection, Including by posting It to its websltg at wwyv.fwé.gov.au (subject to the'
FWO taking any necessary steps to redact the names of Individuals not parly to the
Undertaking); ' '

the FWO may release a copy of this Undertaking pursuant to any relevant request
under the Freedom of Information Act 1982 (Cth);

the FWO méy [ssue a media release In relation to this Undertaking and from time to
time, publicly refer to the Undertaking and Its terms;

the admisslons made In the Undarlaklng may be relied upon by the FWO In respect of
any future declslon about enforcement action to be taken In relation to any future non-
compliance wllh Commonwealth workplace relaltons obllgallons by WPM or Mr
Coman,

conslstent with the Note to ‘section 715(4) of the FW Act, this Undertaking In no way
derogates from the rights and remedies avallable to any other person arising from the .
conduct set out In this Undertaking;

.[f the FWO conslders that WPM and/or Mr Coman has conlravened any of the terms
of this this Underlaking the FWO may apply to any of the Courls set out in section
715(6) of the FW Act, for orders under section 715(7) of the FW Act;

conslstent with section 715(3) of lhé FW Act, WPM and/or Mr Coman may withdraw
from or vary this Undertaking at any time, but only with the consent of the FWO;

no assertlon or matter In this Underlaklng may be relied upon as an admission by any
other person to support a cause of action In any other clvil pénally proceeding.



(i)

0

However, this term does ndl prevent any matlter In this Undertaking belng relied upon
In future proceedings In order to Inform a relevant Court or tribunal of the detalls of the
conduct that was the evidentiary foundation for WPM and/or Mr Coman entering Into
this Undertaking;

the FWO reserves the right to rely on the terms of {h[s Undertaking and the
admisslons made hereln In respect of any fulure proceedings brought by the FWO
against WPM andfor Mr Coman In relation to any fulure conlraventions of
Commonwealth workplace laws;

WPM and/or Mr Coman:

()] must not; and ¢

()] must ensure thelr respective officers, employees or agents do not;

make any stalement, orally, In erllng or otherwlse, which conveys or Implies or
reasonably conveys or implies anything Inconsistent with the acknowledgements
contalned in this undertaking.



Executed as an undertakl'ng

EXECUTED by Wonderkindy - Port Melbourne Pty Ltd In accordance with section 127(1) of the
Coiporations Act 2001: '

(Slgnqi_yfe of director) (Signature of ditector/company secretary)

(Name of director) (Name of director/company secretary)

(Date) (Date)
In the presence of: _ in the presence of:
[ W/\,.- - -
(_Sig'n/dlure of wilness) (Signature of witness)
Saf /r’} Mcleod
(Namg’of wilness) (Name of witness)

EXECUTED by Allan Coman:

. i 7_/. 5 T ’ . O] .
_ %—é&«--n Lty FARTAES M{_

(Slgn_alilfe of Allan Coman) (Date)
in the presence of: In the presence of:
/8 = . 6
/@/} Pl ' A"JQ/A] m{,//agJ
K(fibn_a\ure’of witness) (Name of)vilness) '
. \ .



ACCEPTED by the Falr Work Ombudsman pursuant to section 716(2) of the Fair Work Act 2009 on:

ad e

(FairWork-@mbudsman) A7 //4¢L. cavirsced. (Date)
K)é/)('/’_f'f AR WOoXRk 0)?’”3(/95/]}/);\( S O,o/(\?/)/7cm- .

In the presence of:

(Signaturé of witness) ' / T (Name of Witness)



ATTACHMENT A — Underpayments

Underpayments for the period from 1 June 2013 to 28 July 2014

EMPLOYEE OUTSTANDING ENTITLEMENTS

$1,673.31

$3,156.88

$768.63

$1,270.26

$2,854.56

$554.00

$756.96

$928.00

$1,284.09

$305.10

$1,091.61

$1,115.18

$753.00

$6256.40

TOTAL $17,036.98
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ATTACHMENT B - Letter of Apology

<Date>

<Employee Name>
<Employee Address>
Dear <é||1ployea Name> ‘

| am writing to apologlse on behalf of Wonderkindy — Port Melbourne Pty Ltd for non-compliance with
Commonwealth Workplace relations laws. A recent Investigation conducted by the Office of thie Falr
Work Ombudsman (FWO) determined that Wonderkindy — Port Melbourne Ply Ltd had conlravened
the Fair Work Act 2009 (FW Act) by falling to comply with the following provislons of the Children’s
Services Award 2010 (Award) and the FW Act:

-(a) Subsectlon 90(2) of the FW Ac! — payment of accrued annual leave on.lermlna!lon of
employment; and

(b) Section 45 of the FW Act — conlravanlngj a term of a modern award by’ contravening
clause 19.2 of the Award - frequency of payment provislons.

Regrettably, the investigation determined that you were affecled by thie above contraventions.

Wonderkindy — Port Melbourne Ply Ltd Is taking steps to remedy the conlravehllons. Including by
rectifying $[Insert amount] that yoi,l have been underpaid. You will receive thls payment on [Insert date]
and will be provided with payment advice regarding the payment. / Wonderkindy — Port Melbourne Pty
Ltd has pald this amount to you on [dale). [Delete as appropriate)

‘ Wonderklndy Port Melbaurne Ply Lid has formally admilted to the FWO lhat Wonclerklndy Port

Melbourne Ply Ltd did not comply with Its obligations under Commonwealth workplace relations laws

and has entered inlo an Enforceable Undertaking with the FWO, a copy of which Is avallable from the
FWO webslte at www.fairwork.qov.au. As part of the Enforceable Undertaking we have commillecl to

paying your correct enlillements until the buslness transfers to the new owners.

Wonderkindy — Port Melbourne Pty Ltd expresses its sincere regret and apologises to you for fa|llng to
comply with our lawful obligations.

Should you have any questions, please contact Allan Coman on (03) 9681 8022,

Yours sincerely

Allan Coman-
Director
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