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Executive summary

This report sets out the Fair Work Ombudsman’s (FWO) self-assessment against the Regulator Performance
Framework (the Framework) for the period 1 July 2018 to 30 June 2019. Our assessment relies on both
guantitative performance data and case studies to measure the FWQ’s performance against the six outcome-
based key performance indicators (KPIs) contained in the Framework.

In 2018-19, the FWO enhanced resources and assistance available to regulated entities in a number of ways.
A number of interactive tools and resources were developed and released, including the Interactive
Template Tool. The Interactive Template Tool consolidates many of the FWQ’s existing static templates into
engaging and interactive web based forms. The Interactive Template Tool asks simple questions and uses the
answers to tailor a letter or agreement that the user can save and edit covering common employment
interactions such as requesting leave, requesting flexibility, seeking copies of employment records and
providing appropriate notice when resigning. The FWQO’s commitment to providing useful, timely and reliable
information also saw the agency develop a number of educative resources as a part of the Fast Food
Restaurant and Cafes (FRAC) strategy. This was in response to evidence and intelligence of widespread non-
compliance in this industry. The purpose of the educative resources was to make it easier for regulated
entities to understand their obligations regarding workplace laws and to comply with them. All existing
services such as the Fair Work Infoline and Small Business Helpline, email subscription services and
communications activities continued to provide easily accessible information, education and assistance for
workers and businesses.

Throughout 2018-19, the FWO invested significantly in stakeholder engagement, in line with the FWQ'’s
Stakeholder Engagement Strategy. The FWO engaged with key industry groups and stakeholders in the
development of our FRAC and Horticulture strategies. This enabled a coordinated and transparent approach
to stakeholder engagement to ensure the FWO can better understand the needs of regulated entities and
peak bodies to inform the design and execution of our work.

The FWO continues to focus its compliance and enforcement efforts proportionately based on the
seriousness of a matter. The FWO aims to resolve workplace disputes efficiently and effectively without
unnecessarily impeding the efficient operation of regulated entities, particularly small to medium businesses.
In 2018-19, workplace disputes were finalised in an average of 26 days. The vast majority (96%) of workplace
disputes were resolved through education and dispute resolution, reserving compliance and enforcement
action for where the seriousness of the matter warranted such action.

The FWO continues to share information, intelligence and feedback with other government departments and
agencies to inform policy development and improvements to the regulatory framework. The FWO is an
active participant in a number of cross agency taskforces and has a number of formal MOUs with other
government departments and agencies to establish data exchange and information referral protocols.

FWO Regulator Performance Framework Report 2018-19 3



FWO Regulatory Performance Framework summary table

The summary table below provides an indication of the extent to which the FWO is achieving each KPI
measure. The measures highlighted in green indicate that the FWO has achieved a suitable level of
performance, with amber indicating potential areas for improvement. A red indicator highlights that there is
a significant need for improvement.

KPI Measure Indicator
1.1 The FWO uses appropriate methods to
KPI 1: Regulators do not manage requests for assistance in order to o
unnecessarily impede the reduce the burden on regulated entities.
efficient operation of regulated 1.2 The FWO engages with regulated entities and
entities. peak bodies to understand and inform the design o
and execution of our work.
2.1 The FWO provides information and advice
KP1 2: Communication with tha'F is timely, useful ant;l .reIiabIe to makt? it . ®
L easier for regulated entities to comply with their
regulated entities is clear, L
targeted and effective obligations.
& ’ 2.2 The FWO consults with regulated entities P
prior to implementing key strategies.
i 3.1 The FWO focuses its compliance and
KPI 3: Actions undertaken by .
) enforcement efforts proportionate to the o
regulators are proportionate to .
. . seriousness of the matter.
the regulatory risk being . ) .
managed 3.2 The FWO applies a risk-based approach to its °
compliance and monitoring activities.
. 4.1 The FWO takes a coordinated approach to
KPI1 4: Compliance and L . o
o delivering its services.
monitoring approaches are . i
. . 4.2 The FWO works collaboratively with other
streamlined and coordinated. ) . L
regulators and industry bodies to minimise the [
burden of interacting with government bodies.
5.1 The FWO publishes key performance results
in a timely manner to ensure accountability and o
KPI 5: Regulators are open and
. i - . transparency.
transparent in their dealings with . .
o 5.2 The FWO publishes key strategies and acts on
regulated entities. ; ) ;
feedback regarding the effectiveness of how it
operates.
6.1 The FWO makes it easy for stakeholders and
KPI 6: Regulators actively regulated entities to contribute to the efficient o
contribute to the continuous operation of the FWO.
improvement of regulatory 6.2 The FWO shares information, intelligence and
frameworks. feedback with policy departments for the [

improvement of the regulatory framework.
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Introduction

The Australian Government developed the Framework, which has applied to Commonwealth regulators since
1 July 2015. The objective of the Framework is to measure the performance of regulators supporting the
adoption of consistent, risk-based approaches to administering regulation. Regulators are encouraged to
undertake their functions with the minimum burden to business necessary to achieve regulatory objectives.

The Framework establishes a common set of six outcome-based KPls that will allow for the comprehensive
assessment of regulators’ performance and their interactions with regulated entities, specifically:

Regulators do not unnecessarily impede the efficient operation of regulated entities.
Communication with regulated entities is clear, targeted and effective.

Actions undertaken by regulators are proportionate to the regulatory risk being managed.
Compliance and monitoring approaches are streamlined and coordinated.

Regulators are open and transparent in their dealings with regulated entities.

Regulators actively contribute to the continuous improvement of regulatory frameworks.

oOukwnNE

Regulator performance is assessed through validated self-assessments against the Framework. Self-
assessment under the Framework enhances accountability and transparency in how the FWO achieves its
regulatory objectives, and contributes to the Australian Government’s deregulation agenda, which aims to
reduce the cost of unnecessary red tape and inefficient regulation imposed on individuals, business and the
community.

Evidence
The FWO has relied on a mix of quantitative performance data and case studies to assess its performance
against the measures. This includes:

B Performance data and case studies from key functions and activities.
Internal project materials.

Explanatory materials about FWO processes and procedures.

Published guidance that assists regulated entities to comply with regulation.

This report uses a descriptive approach, which draws links between the evidence and the outcomes achieved
in relation to the performance measures.

This year’s report also highlights areas for improvement against those measures for which an amber
indicator is applied.
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KPI 1 - Regulators do not unnecessarily impede the efficient operation of
regulated entities

Measure 1.1 - The FWO uses appropriate methods to manage requests for assistance to reduce
the burden on regulated entities.

‘ 2018-19 self-assessment rating | ] |

The FWO makes it easier for employees and regulated entities to access our services and interact with us
through the provision of advice, educative resources and assistance. The FWO provides tailored telephone
advisory services through the Fair Work Infoline and Small Business Helpline and digital advisory services plus
online education resources and tools to support businesses.

The FWO ensures regulated entities can access information about their obligations quickly to minimise the
risk of non-compliance and the need for formal interventions except where allegations of serious non-
compliance arise.

Activity 2018-19 achievement

The FWO provides tailored advice through = Over 380 000 Fair Work Infoline calls answered
the Fair Work Infoline and Small Business (including over 81 000 Small Business Helpline
Helpline. calls)

The FWO is committed to supporting = 4550000 pay tool visits

regulated entities in understanding their = 6160000 pay tool calculations

compliance obligations. The FWO has a = 62 700 online enquiries answered

suite of online resources designed to = 38000 online learning courses commenced
support business. = 1065000 Find my award searches commenced

Note: Figures in the table above have been rounded.

The FWO also provides early intervention dispute resolution assistance. This service offering provides advice,
education and assistance to employees and employers with a view to promoting productive, harmonious,
cooperative and compliant workplace relations. Early intervention services aim to resolve workplace disputes
efficiently and effectively without unnecessarily impeding the efficient operation of regulated entities,
particularly small to medium businesses. The FWQ's early intervention activities may include facilitated
discussions with a focus on supporting customers to have effective workplace conversations, advising
customers of their options and providing advice about online resources.

Our early intervention activities and alternative dispute resolution methods recognise that different issues
require different types of assistance, and aim to resolve problems between employers and employees before
they escalate into disputes. This approach protects employment relationships and recovers unpaid wages
more quickly than enforcement action. In 2018-19, the FWO resolved 27 874 workplace disputes (96% of all
disputes) through our early intervention, mediation and small claims assistance services.

Measure 1.2 - The FWO engages with regulated entities and peak bodies to understand and
inform the design and execution of our work.

2018-19 self-assessment rating ‘ ® |

The FWO views stakeholder engagement as an integral part of the way it conducts its business and routinely
engages with industry, employer and employee organisations, community groups and intermediaries.
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Throughout 2018-19, the FWO has continued to seek opportunities to improve the ways in which it engages
and consults with stakeholders by following the FWQ'’s Stakeholder Engagement Strategy.

During 2018-19, the FWO engaged and collaborated with regulated entities and peak bodies on a number of
initiatives including but not limited to the following key activities:

B Horticulture Industry Reference Group (see Case Study 3)
B FRAC Strategy and FRAC Campaigns (see Case Study 6)
B Cleaning Accountability Framework (see Case study 4).

Case studies

The following case studies demonstrate how the FWO has achieved this measure (see Appendix):

Case study 1 2 3 4 5 6 7
Measure 1.1 v v v
Measure 1.2 v v v v
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KPI 2 - Communication with regulated entities is clear, targeted and effective

Measure 2.1 - The FWO provides information and advice that is timely, useful and reliable to
make it easier for regulated entities to comply with their obligations.

‘ 2018-19 self-assessment rating ‘ o

The FWO is committed to ensuring regulated entities have access to timely, useful, and reliable information
and advice that supports compliance with workplace laws.

Email subscription services

The FWO offers an email subscription service that allows customers including regulated entities to remain
informed of their entitlements and obligations by facilitating opt-in email updates on various topics. As at 30
June 2019, FWO had just over 493 000 active subscribers, an increase of over 100 000 subscribers from the
previous financial year.

Media and Communications campaigns
The FWO published 98 media releases in 2018-19 to ensure the public was informed of activities undertaken
and outcomes achieved by the FWO that were of significant interest.

The FWO undertook a number of promotional and educational communication campaigns throughout the
course of 2018-19, including but not limited to:

B Annual Wage Review campaign —This campaign raises awareness of the Annual Wage Review (handed
down by the Fair Work Commission in June each year) including changes to minimum wage pay rates
and conditions. The campaign encourages subscriptions to email updates, visits to the Pay and
Conditions Tool and assists customers through phone and digital enquiries.

B FRAC industry campaigns (detailed at Case Study 6)

B Horticulture Communications Campaign (detailed at Case Study 3).

Speeches and Presentations

During 2018-19, the FWO presented at a number of forums and conferences to inform the public of

compliance and enforcement activities and issues of interest to the regulated community, including:
B Address to the Annual National Policy-Influence-Reform Conference

Small Business Information Sessions (Parramatta)

Participation in panel sessions at the COSBOA small business summit

Speech at the Local Government Procurement Forum

Presented at the Head of Workers Compensation Authorities forum

Presented at six forums for the Institute of Public Accountants, along with other Federal Government
agencies
B Presented at 16 small business fairs
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Measure 2.2 - The FWO consults with regulated entities prior to implementing key strategies.

2018-19 self-assessment rating o

The FWO recognises the importance of engaging with regulated entities and their representatives prior to
implementing key strategies. Evidence presented previously against measure 1.2 demonstrates the FWQ's
commitment to consultation prior to implementing key strategies.

The FWQ’s commitment was demonstrated in preparation for the commencement of the Fair Work
Amendment (Family and Domestic Violence Leave) Bill 2018. The new entitlement allows employees
experiencing family and domestic violence to access up to five days of unpaid leave to deal with its impacts.
To make sure customers were aware of the change, the FWO:

B updated web pages and online resources on www.fairwork.gov.au, including the Fair Work
Information Statement

B posted about the new entitlement through our social media channels

B sent out an email update to subscribers

B developed the Employer guide to Family and Domestic Violence Leave, available on the FWO
website.

Case studies
The following case studies demonstrate how the FWO has achieved this measure (see Appendix):

Case study 1 2 3 4 5 6 7
Measure 2.1 v v v
Measure 2.2 v 4 v
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KPI 3 - Actions undertaken by regulators are proportionate to the regulatory risk
being managed

Measure 3.1 - The FWO focuses its compliance and enforcement efforts proportionate to the
seriousness of the matter.

2018-19 self-assessment rating [

Where a business fails to comply with workplace laws, the FWO takes a risk-based and proportionate
approach to its compliance and enforcement efforts. The FWQ’s approach is set out in its Compliance and
Enforcement Policy (publicly available at www.fairwork.gov.au) that examines the seriousness and

deliberateness of the behaviour of non-complying businesses. The FWO is responsible for holding non-
complying businesses to account, whilst also deterring other businesses from engaging in non-compliant
workplace practices (see Case Study 5).

Where a business fails to comply with workplace laws and the seriousness of the non-compliance warrants
such action, the FWO may use one or more enforcement tools. Such cases may involve blatant disregard for
the law, exploitation of vulnerable workers, systemic non-compliance, or the need for deterrence. The
Compliance and Enforcement Policy outlines when the FWO will use the statutory enforcement tools
provided under the Fair Work Act.

In 2018-19, the following enforcement tools were used:

Compliance & enforcement tools Achievement

Compliance Notices = 274 notices issued
Infringement Notices = 563 notices issued
Enforceable Undertakings = 17 executed

Litigation = 23 litigations commenced

Note: the data in this table includes compliance and enforcement tools used in relation to FWO initiated activities.
In addition to these formal tools, the FWO issued a further 644 Letters of Caution.

Measure 3.2 - The FWO applies a risk-based approach to its compliance and monitoring
activities.

| 2018-19 self-assessment rating ‘ o

The FWO applies a risk-based approach to the resolution of workplace disputes and the planning and
execution of compliance monitoring activities. The FWO is cognisant of the impact that compliance and
enforcement activities can have on businesses and aims to resolve workplace issues early, consistent with
promoting productive, harmonious, cooperative and compliant workplace relations.

Formal compliance and enforcement intervention is reserved for matters where the seriousness of the non-
compliance warrants such action (see measure 3.1). Through applying this risk based approach to dispute
resolution and working with parties to resolve issues in their earlier stages, workplace disputes were finalised
in an average of 26 days during the 2018-19 financial year.

In regards to compliance monitoring activities, the FWO relies on evidence and intelligence gathered from
stakeholders, internal operational data, public reports of non-compliance (for example media stories) and
anonymous reports from the public to determine the industries and regions to target in workplace auditing
campaigns. This ensures a risk-based approach. The FWO continues to refine and improve its targeting
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methodology to ensure maximum impact and value to the community through the campaign activities it

conducts. (See measure 4.1 for further details).

Case studies
The following case studies demonstrate how the FWO has achieved this measure (see Appendix):

Case study 1 2 3 4 5 6 7
Measure 3.1 v
Measure 3.2 v v

FWO Regulator Performance Framework Report 2018-19
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KPI 4 - Compliance and monitoring approaches are streamlined and coordinated

Measure 4.1 - The FWO takes a coordinated approach to delivering its services.

| 2018-19 self-assessment rating | o

The FWO takes an evidence-based approach to prioritising and coordinating its compliance monitoring
activities. The FWO uses intelligence gathered from stakeholders, internal operational data, public reports of
non-compliance (for example media stories) and the anonymous reports received from the public to identify
systemic non-compliance issues impacting vulnerable individuals, specific labour market sectors, industries
or regions. Resources can then be coordinated and directed towards activities that deliver the greatest
benefit and impact.

In 2018-19, the FWO conducted over 2 850 audits of workplaces through its targeted campaign activities.
The FWQ'’s audit work provides the opportunity to assist non-compliant businesses become compliant
through targeted education, information and advice delivered in a coordinated manner. For example, the
FWOQ'’s Food Precincts Campaign targeted high-density 'cheap eat' strips in and around capital cities after
receiving evidence and intelligence of increased non-compliance in these areas. The campaign was designed
to enable a coordinated approach to educating employers, as well as auditing compliance with workplace
laws around common non-compliance issues particularly related to the FRAC industry. Further details are in
Case Study 6.

Measure 4.2 - The FWO works collaboratively with other regulators and industry bodies to
minimise the burden of interacting with government bodies.

2018-19 self-assessment rating o

The FWO works in a collaborative manner with other regulators, government agencies and industry bodies
with the aim of minimising the burden of interacting with government bodies. For instance:

e The FWO participates in a number of inter-agency taskforces. Through these taskforces, the FWO is
involved in sharing information and intelligence, referring relevant matters between agencies, and
undertaking joint activities.

e The FWO supports the Department of Employment, Skills, Small and Family Business to uphold the

integrity of the Seasonal Worker Programme and Pacific Labour Scheme (see Case Study 1). This
includes monitoring, identifying and addressing non-compliance with workplace laws by employers
participating in the Programme and providing advice and enhancement of resources and services.

e The FWO works with other government agencies to share intelligence, carry out joint compliance
activities, and improve customers’ access to information about workplace rights and obligations (see
Case Study 2)

Memoranda of understanding
The FWO has formal MoUs with a range of government and non-government organisations. These allow the
FWO to work collaboratively with these organisations to minimise regulatory burden.

Case studies
The following case studies demonstrate how the FWO has achieved this measure (see Appendix):

Case study 1 2 3 4 5 6 7
Measure 4.1 v v
Measure 4.2 v v v
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KPI 5 - Regulators are open and transparent in their dealings with regulated

entities

Measure 5.1 - The FWO publishes key performance results in a timely manner to ensure

accountability and transparency.

‘ 2018-19 self-assessment rating

The FWO continues to meet government requirements for the publication of annual reports and Portfolio

Budget Statements on www.fairwork.gov.au. In 2018-19, the FWO also published documents on key

activities, including campaign reports, inquiry reports and litigation outcomes. These provide a description of

the activity and broadly highlight the outcomes, results and further actions to be undertaken.

Activities

Campaign reports present the results of each campaign activity and where
applicable include compliance and non-compliance rates and main
contravention types.

Inquiries are comprehensive compliance monitoring activities examining
businesses, industries, regions, supply chains, labour markets or a
combination of all these areas. These activities enable the FWO to better
identify and understand the drivers of non-compliance in these areas and
to recommend responses that address the same. Inquiry reports present
our findings, recommendations and actions.

Activity reports of findings following compliance activities involving
particular businesses may be published where there are allegations of
serious non-compliance and it is in the public interest to do so.

Litigation outcomes include information on the nature of the proceedings,
the decisions handed down and penalties ordered.

(Please note: 42 decisions were handed down in 2018-19 but only 36 were
published at the time of RPF publication due to the availability of written
decisions from the relevant courts)

Enforceable undertakings are written undertakings enforceable under the
Fair Work Act, which may be accepted by the FWO where the FWO
reasonably believes that person has contravened the Fair Work Act.
Compliance Partnerships are voluntary agreements between the FWO and
large businesses that influence supply chains or service networks and who
want to publicly demonstrate their commitment to ensuring sustainable
compliance with Australian workplace laws.

The Fair Work Ombudsman and other senior executives deliver speeches
at leading industrial relations conferences and events, keeping
stakeholders informed of the role and activities of the FWO.

Media releases provide summaries of key activities and events, including
legislative changes, campaign and inquiry launches and reports,
commencement and conclusion of litigation, entering of enforceable
undertakings and assisted voluntary recoveries.

The FWO publishes information under its Information Publication Scheme
and Freedom of Information disclosure log, together with information on
information access requests in its Annual Report.

FWO Regulator Performance Framework Report 2018-19

Achievements published

Seven Campaign
reports

One Inquiry report

Three Activity reports

36 litigation outcomes

17 Enforceable
undertakings

Seven Compliance
Partnerships Reports

One speech transcript

98 media releases

See Access,
accountability &
reporting section
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Measure 5.2 - The FWO publishes key strategies and acts on feedback regarding the
effectiveness of how it operates.

2018-19 self-assessment rating |

The FWO ensures it is a transparent, accountable and effective regulator by continuing to make the following

key policies publically available on the FWQ’s website. The Feedback and Complaints Management Policy
outlines how the FWO responds to feedback, and the Stakeholder Engagement Strategy outlines how the

FWO will engage with stakeholders in the course of its activities; both policies go to demonstrating how the

FWO acts on feedback regarding its effectiveness.

Published strategies
FWO Purpose

Corporate Plan

Compliance and
Enforcement Priorities

Stakeholder
Engagement Strategy

Compliance and
Enforcement Policy

Information Access
Policy

Privacy Policy
Customer Service

Charter and Customer
Experience Statement

Media Policy

Feedback and
Complaints
Management Policy

Description

This document highlights the agency’s purpose and functions.

The corporate plan outlines the FWQ’s purpose and sets the strategic
direction for the FWO to achieve the agency’s priorities

This document lists the compliance and enforcement priorities for the
FWO for the coming financial year

Sets out the key principles the FWO will use to inform engagements with
stakeholders and aims to ensure that stakeholder interactions with the
FWO follow a consistent approach, are meaningful, productive,
transparent, and deliver benefits for all involved. It also provides examples
of where and how the FWO will engage with stakeholders.

Sets out the principles to achieving workplace compliance with the law,
and outlines the FWQ'’s enforcement powers, functions and litigation
policies. The policy provides information on how the agency identifies and
acts on opportunities to offer assistance in workplace disputes.

Outlines how the FWO deals with requests for information in accordance
with the Freedom of Information Act 1982.

Outlines how the FWO handles and discloses personal information in
accordance with the Privacy Act 1988.

Outlines the FWQ'’s customer experience statement, our commitment to
our customers and sets out our goals, services, what customers can expect
from our services, and what to do if a customer is not satisfied with our
service.

Outlines how and why the FWO will engage with the media to ensure a
consistent approach.

Outlines how the FWO responds to feedback, service complaints and
requests for review. The policy provides information on the way requests
are prioritised and actioned. The FWO uses feedback to develop strategies
to continuously improve and enhance services, and provide opportunities
to innovate and improve the agency’s operational effectiveness.

FWO Regulator Performance Framework Report 2018-19
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This measure has been highlighted as an area in which improvements could be made. In early 2018-19, the
Fair Work Ombudsman commissioned a review to examine the FWQ's capability to deliver against current
and future objectives. An external consultant was tasked with providing a strategic assessment of the FWQ’s
practices and arrangements and organisational capability in the areas of leadership, strategy and delivery. In
October 2018, the Capability Review report was presented to the FWO. The recommendations focused on
improvements in decision-making and collaboration, priority setting and service delivery.

As part of this process, some of the recommendations have been accepted and implemented across the
FWO. The FWO consulted and announced key compliance and enforcement priorities in April 2019. For each
of these, the FWO has committed to regular consultation with key industry groups, including the creation of
the external Horticulture industry reference group, comprising key employer and employee organisations,
growers, retailers and industry representatives. The FWO is also committed to developing new tools and
resources, such as the FRAC Interactive templates, that will aid regulated entities in their compliance with
workplace laws. The FWO will also continue to monitor compliance more broadly and take action where
needed, including on emerging and unforeseen issues.

Implementation of the remaining recommendations from this review are currently ongoing. As such,
improvements can still be made in FWO achieving this measure.

Case studies

Case study 1 2 3 4 5 6 7
Measure 5.1 v v
Measure 5.2 v v
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KPI 6 - Regulators actively contribute to the continuous improvement of
regulatory frameworks

Measures 6.1 - The FWO makes it easy for stakeholders and regulated entities to contribute to
the efficient operation of the FWO.

‘ 2018-19 self-assessment rating o

The FWO recognises the importance of continuously seeking feedback from stakeholders and regulated
entities to contribute to the efficient operation of the FWO. Feedback helps the FWO improve and respond
to community needs and expectations.

Feedback and Complaints Management

The FWOQ’s Feedback and Complaints Management Policy explains how the FWO manages c