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 Fair Work Infoline: 13 13 94 www.fairwork.gov.au 
 ABN: 43 884 188 232 

 

Reference Number: 4392951 
15 November 2011 
 
 
 Ms Kirsten Samios 
 k.samios@hia.com.au  
  
 
 
Dear Ms Samios, 
 
Thank you for your enquiry regarding  the application of allowances and conditions of 
employment for apprentices in Queensland who are bound by the Order – Apprentices’ 
and Trainees’ Wages and Conditions (Excluding Certain Queensland Government Entities) 
2003 [AN140326] (the Order). I apologise for the delay in responding. 
 
Specifically, you have enquired about apprentices under the Building Construction Industry 
Award – State 2003 [AN140043] (the Building Construction pre-modern award). 
 
In our view, where the Order and a relevant NAPSA are preserved, all the terms and 
conditions of employment, including allowances, from the NAPSA continue to apply in lieu 
of the modern award.  

 
 

Allowances and conditions of employment under the Queensland apprentices Order 
 
Regulation 3B.02 of the Fair Work (Transitional Provisions and Consequential 
Amendments) Regulations 2009 provides the method by which the Order and a NAPSA 
may be preserved and continue to apply as an award-based transitional instrument (ABTI). 
 
The regulation also provides that a modern award does not apply to an employee while 
such and ABTI continues to apply. As the modern award does not apply, all conditions of 
employment will continue to come from the ABTI. 
 
Therefore, in the circumstances of your enquiry, the conditions of employment for 
apprentices covered by the Building Construction pre-modern award will be found in both 
the Building Construction pre-modern award and the Order, with the calculation of the 
travel allowance, as requested in your enquiry, to be determined by applying the specified 
percentage under clause 6.2 of Schedule 4 of the Order, reproduced below, to the relevant 
rate under the  Building Construction pre-modern award:  
 
 

6.2 Certain Allowances Specified in the Building Construction Industry Award - State 2003 
 
The following provisions shall apply to apprentices who are employed under the Building 
Construction Industry Award - State 2003. 
 
6.2.1 Fares and Travel Allowances: 
 
(a) Apprentices Roof Tilers: 
Wage Level 1 80% of tradesperson's allowance 
Wage Level 2 85% of tradesperson's allowance 
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 Fair Work Infoline: 13 13 94 www.fairwork.gov.au 
 ABN: 43 884 188 232 

 

Wage Level 3 90% of tradesperson's allowance 
Wage Level 4 95% of tradesperson's allowance 
 
(b) Other Apprentices: 
Wage Level 1 75% of tradesperson's allowance 
Wage Level 2 85% of tradesperson's allowance 
Wage Level 3 90% of tradesperson's allowance 
Wage Level 4 95% of tradesperson's allowance 
 
(c) The foregoing allowances shall be calculated to the nearest 5 cents. 2 cents or less shall 
be disregarded. 

 
 
We trust this information has been of assistance.  If you require further c arification, please 
quote the reference number above and email transitionassist@fwo.gov au.   
 
 
Yours sincerely 
 
 
Alex Kym  
Knowledge Services Team 
Fair Work Ombudsman 
 
 
 
Important note: Disclaimer 
 

FWO is committed to provid ng useful, reliable information to help you understand your rights and obligations under 
workplace laws.   

There are a number of factors that might affect the applicability of the information written here 

These include: 

• whether you have provided us with all the relevant and correct information about your situation; 

• changes in your circumstances; and 

• changes in the law. 

It is your responsibility to comply with workplace laws that apply to you. 

FWO’s information is not legal advice and FWO does not accept legal liability arising from or connected to the accuracy, 
reliability, currency or completeness of this information. Therefore, you may wish to seek independent professional advice to 
ensure all the factors relevant to your circumstances have been properly considered. 
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Fair Work Infoline: 13 13 94 www.fairwork.gov.au 

 

ABN: 43 884 188 232 
 

Reference Number: 4656883 
3 February 2012 
 
 
 Katrina 
 infocentre@hia.com.au  
 

Dear Katrina 

Thank you for your enquiry in relation to the current rate of pay for a first year carpentry 
apprentice employed in Queensland. 

Further to your telephone conversation with Maria Evangelou from this office on 30 January 
2012, you have advised that the employer in question is ransitioning from the Building and 
Construction Industry Award - State 2003 [RA140043] (the Division 2B Award) to the 
Building and Construction General On-site Award 2010 [MA000020] (the Modern Award). 

You have also advised that the employer did not employ trainees or apprentices prior to  
1 January 2010. 

Based on the information provided, the model transitional provis ons contained in clause A.8 
at Schedule A to the Modern Award wil  apply to the calculation of the minimum apprentice 
rate of pay you have requested. 

We have set out our method for calculating the minimum rate of pay for a first year carpentry 
apprentice and some addi ional information regarding Division 2B award provisions below. 

The Division 2B exception 

The model transitional provisions at Schedule A to the Modern Award contain an overriding 
exception to the transitional arrangements for Division 2B employers in certain 
circumstances.  Specifically, clause A.8.4 and A.8.5 provide that 

A.8.4              Despite clause A.8.3, where a minimum wage, loading or penalty 
rate in a Division 2B State award immediately prior to 1 February 2011 was lower 
than the corresponding minimum wage, loading or penalty rate in this award, 
nothing in this Schedule requires a Division 2B employer to pay more than the 
minimum wage, loading or penalty rate in this award.  

A.8.5              Despite clause A.8.3, where a minimum wage, loading or penalty 
rate in a Division 2B State award immediately prior to 1 February 2011 was 
higher than the corresponding minimum wage, loading or penalty rate in this 
award, nothing in this Schedule requires a Division 2B employer to pay less than 
the minimum wage, loading or penalty rate in this award.  

Thus in some circumstances where this exception applies, the employer may be obliged to 
pay the full Modern Award rate instead of the transitional rate.   

For completeness we note that the ‘transitional rate’ refers to the minimum rate of pay, as 
phased, from the relevant NAPSA to the Modern Award that would have applied to the 
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Fair Work Infoline: 13 13 94 www.fairwork.gov.au 

 

ABN: 43 884 188 232 
 

employer had they been a ‘national system employer’ at 27 March 2006.  In the scenario 
provided, the relevant NAPSA would have been the Building and Construction Industry 
Award - State 2003 [AN140043 - Qld].  

This may occur in two circumstances, as outlined below: 

1. Where the minimum wage, penalty rate or loading in the former Division 2B award is 
lower than the modern award equivalent at 1 July 2010, but the transitional rate is 
higher than the modern award equivalent, the full modern award rate will apply.   

2. Where the minimum wage, penalty rate or loading in the former Division 2B award is 
higher than the modern award equivalent at 1 July 2010, but the transitional rate is 
lower than the modern award equivalent, the full modern award rate will apply.   

Hence, where the modern award rate falls between the Division 2B rate and the t ansitional 
rate, the full modern award rate will apply. We note that this exception applies for minimum 
rates of pay calculated from the first full pay period on or commencing 1 July 2010 only.  

Based on the scenario provided by you, we have included the following example which 
illustrates how to determine whether the Division 2B exception applies: 

Respective minimum rates of pay for a first year 
apprentice carpenter 

Modern award rate of pay  $9.30 

Transitional base rate of pay $8.13 

Division 2B award rate of pay $7.93 

 
As indicated in the example provided above, the Modern Award rate did not fall between the 
Division 2B rate and the transitional rate at 1 July 2010.  On this basis, the exception would 
not apply and the employe  would not be obliged to pay the full modern award rate.  
 
Rather the employer in question is obliged to pay the relevant transitional rate of pay. 
 
For your information we have set out the calculations for determining the current minimum 
rate of pay for a first year carpentry apprentice, based on the information provided by you, 
below. 
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Fair Work Infoline: 13 13 94 www.fairwork.gov.au 

 

ABN: 43 884 188 232 
 

Calculating the first year apprentice rate for a former Division 2B employer who did 
not employ apprentices prior to 1 January 2010: 
 
Step 1: Find the base rate of pay that would have been applicable in the relevant 
NAPSA: 
 
The relevant NAPSA, and corresponding Australian Pay and Classification Scale in these 
circumstances would be the Building and Construction Industry Award - State 2003 
[AN140043 - Qld] 

 

 

 

 
Step 2: Find the base rate of pay that would have been applicable in the Modern Award 
on 1 January 2010 including the applicable all-purpose allowance: 
 
 

 

 

 

 

 
Step 3: Find the current base rate of pay in the Modern Award (i.e. the rate at 1 July 
2011) including the applicable all purpose allowances: 
 

 

 

 

 

 

NAPSA rate:  
CW3 Carpenter:   $18.69 
1st Year apprentice %:   40% 
 
Hourly rate:    $7.48 

1 January 2010 Modern Award rate: 
CW3 Carpenter:   $637.60 
1st Year apprentice %:   45% 
1st year apprentice rate:  $286.92 
Tool allowance:   $25.80 
Industry allowance:   $23.59 
Special allowance:   $3.47 
 
TOTAL:    $339.78 
Hourly rate:    $8.94 

1 Jan 2011 Modern Award rate: 
CW3 Carpenter:   $686.20 
1st Year apprentice %:   45% 
1st year apprentice rate:  $308.79 
Tool allowance:   $27.69 
Industry allowance:   $25.39 
Special allowance:   $3.47 
 
TOTAL:    $365.34 
Hourly rate:    $9.61 
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Fair Work Infoline: 13 13 94 www.fairwork.gov.au 

 

ABN: 43 884 188 232 
 

Step 4: Calculate the transitional rate of pay 

 

 

 

 

 

 

 

 
 

We trust this information has been of assistance. If you require clarification please quote the 
reference number above and email transitionassist@fwo.gov.au.  

Yours sincerely 

Alex Kym 
Transition Assist Team 
Fair Work Ombudsman 
 
 
Important note: Disclaimer 

FWO is committed to providing usefu , reliable information to help you understand your rights and obligations under workplace 
laws.   

There are a number of factors that might affect the applicability of the information written here 

These include: 

 whether you have provided us with all the relevant and correct information about your situation; 

 changes in your circumstances; and 

 changes in the law. 

It is your responsibility to comply with workplace laws that apply to you. 

FWO’s information is not legal advice and FWO does not accept legal liability arising from or connected to the accuracy, 
reliability, currency or completeness of this information. Therefore, you may wish to seek independent professional advice to 
ensure all the factors relevant to your circumstances have been properly considered. 
            
           

CURRENT RATE CALCULATIONS: 
 
Step 1: 
1 Jan 2010 Modern Award rate – NAPSA rate = Transitional amount 
$8.94 - $7.48 =   $1.46 
 
Step 2:  
Transitional amount x 60% 
$1.46 x 60% =    $0.87 
 
Step 3:  
1 July 2011 Modern Award rate – 60% of Transitional amount  
$9.61 - $0.87 = $8.74 
 
Current transitional rate as at 1 July 2011: $8.74 
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Fair Work Infoline: 13 13 94 www.fairwork.gov.au 
 

ABN: 43 884 188 232 
 

Reference Number: 4425864 
12 March 2012 
 
 Ms Alana Matheson 

a.matheson@hia.com.au 
 

Dear Ms Matheson, 

Thank you for your email in relation to which pay scale to transition from when phasing wage 
rates under the Building and Construction General On - site Award 2010 (the modern award).  
I understand that you specifically wish us to address various scenarios involving employers 
who have changed their employer association membership over time.  I sincerely apologise 
for the delay in responding. 

The modern award includes the model transitional schedule at Schedule A. 

Clauses A.2.1, A.3.1, A.5.1, A.6.1 and A.7.1 of the model phasing schedule require an 
assessment of the actual (or potential) industrial instruments that applied (or could have 
applied) immediately prior to 1 January 2010   Similarly, Clause A.8.3 requires identification 
of the industrial instrument that set minimum wages, loadings and penalty rates if the 
employer ‘had been a national system employer immediately prior to 1 January 2010’.  In our 
view, the phrase ‘immediately prior’ means ‘as at 31 December 2009’. 

On this basis, it is our view that the transitional provisions operate to phase employees’ 
entitlements from the instruments that applied (or would have applied) to the business, on 31 
December 2009. Assessment of which instruments to transition from occurs only once, when 
the employer begins to apply the modern award. There is no requirement to reassess the 
instrument to phase from on the basis that the employer’s membership status changed after 
1 January 2010. 

As outlined in our response to you on 19 September 2011, reference 4421554, a business 
could not generally become bound to a federal award or NAPSA after 26 March 2006. 
However, they could become bound to an APCS, including an APCS derived from a federal 
award, if they were national system employers. 

We have attached a table to assist you in determining the appropriate instrument to phase 
from where membership of an employer organisation can bind employers to a federal award 
and the employer’s membership status has changed over time. We have included penalty 
phasing as well as wage phasing for your convenience. 

Please note that there are some circumstances where an employer may be phasing 
penalties based on one pre-WorkChoices instrument and wages based on another. 

We trust this information has been of assistance.  If you have any further queries or require 
clarification about the information provided in this letter, please quote the reference number 
above and email transitionassist@fwo.gov.au.  

Yours sincerely 
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Fair Work Infoline: 13 13 94 www.fairwork.gov.au 
 

ABN: 43 884 188 232 
 

 
Alex Kym 
Knowledge Services Team 
Fair Work Ombudsman 
 
Important note: Disclaimer 

FWO is committed to providing useful, reliable information to help you understand your rights and obligations under workplace 
laws.   

There are a number of factors that might affect the applicability of the information written here 

These include: 

• whether you have provided us with all the relevant and correct information about your situation; 

• changes in your circumstances; and 

• changes in the law. 

It is your responsibility to comply with workplace laws that apply to you. 

FWO’s information is not legal advice and FWO does not accept legal liability arising from or connected to the accuracy, 
reliability, currency or completeness of this information. Therefore, you may wish to seek independent professional advice to 
ensure all the factors relevant to your circumstances have been properly considered. 
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Fair Work Infoline: 13 13 94 www.fairwork.gov.au 
 

ABN: 43 884 188 232 
 

Determining which industrial instrument to phase from 
 
Use these tables to help decide which industrial instrument to phase from where membership of an 
employer organisation can bind employers to a federal award and membership changes over time.  
 
PLEASE NOTE: The tables apply only to businesses that are not cited respondents to a federal award 
  
Glossary of terms used throughout these tables: 
 
Federal Award Pay Scale  An Australian Pay and Classification Scale derived from a federal 

award on 27 March 2006 
Federal Pre-reform award A federal award as preserved for constitutional corporations on 

27 March 2006 
Transitional federal award A federal award as preserved for non constitutional corporations on 

27 March 2006 
NAPSA Pay Scale An Australian Pay and Classification scale derived from a fo mer state 

award on 27 March 2006 
NAPSA  A former state award preserved for constitutional corporations on 

27 March 2006 
Div 2B All of the terms o  a Division 2B S ate award applying to a Division 2B 

employer continued in effect until the end of the full pay period 
commencing before 1 February 2011.  From the first full pay period 
commencing on or after 1 February 2011, these employers phase 
penalties from the NAPSA and phase wages & casual loadings from 
the NAPSA Pay Scale.  

 
Referring States other than Victoria 

Where the employer was a constitutional corporation and in existence prior to 
27 March 2006  

 
Immediately 
prior to 27 
March 2006 

at 31 
December 

2009 

19 September 
2011 (current 

date) 
Penalties 

Phase from 

Wages & 
casual 

loadings 
phase from 

Association 
membership 

status (eg 
MBA or AIG)? 

yes yes yes Federal Pre-
reform award 

Federal Award 
Pay Scale 

no yes yes NAPSA Federal Award 
Pay Scale 

no no yes NAPSA NAPSA 
Pay Scale 

no yes no NAPSA Federal Award 
Pay Scale 

yes no no Federal Pre-
reform award 

NAPSA 
Pay Scale 

yes yes no Federal Pre-
reform award 

Federal Award 
Pay Scale 
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Fair Work Infoline: 13 13 94 www.fairwork.gov.au 
 

ABN: 43 884 188 232 
 

Where the employer was unincorporated and in existence prior to 27 March 2006 

 
Immediately 
prior to 27 
March 2006 

at 31 
December 

2009 

19 September 
2011 (current 

date) 
Penalties 

Phase from 

Wages & 
casual 

loadings 
phase from 

Association 
membership 

status (eg 
MBA or AIG)? 

yes yes yes Transitional 
federal award 

Transitional 
federal award 

no yes yes Div 2B Div 2B 
no no yes Div 2B Div 2B 
no yes No Div 2B Div 2B 
yes no No Div 2B Div 2B 

yes yes no Transitional 
federal award 

Transitional 
federal award 

Where the employer was a constitutional corporation and formed between 28 March 
2006 and 31 December 2009 

 
Immediately 
prior to 27 
March 2006 

at 31 
December 

2009 

19 September 
2011 (current 

date) 
Penalties 

Phase from 

Wages & 
casual 

loadings 
phase from 

Association 
membership 

status (eg 
MBA or AIG)? 

n/a yes yes Zero Federal Award 
Pay Scale 

n/a yes yes Zero Federal Award 
Pay Scale 

n/a no yes Zero NAPSA 
Pay Scale 

n/a yes no Zero Federal Award 
Pay Scale 

n/a no no Zero NAPSA 
Pay Scale 

n/a yes no Zero Federal Award 
Pay Scale 

Where the employer was unincorporated and formed between 28 March 2006 and 
31 December 2009  

 
Immediately 
prior to 27 
March 2006 

at 31 
December 

2009 

19 September 
2011 (current 

date) 
Penalties 

Phase from 

Wages & 
casual 

loadings 
phase from 

Association 
membership 

status (eg 
MBA or AIG)? 

n/a yes yes Div 2B Div 2B 
n/a no yes Div 2B Div 2B 
n/a no no Div 2B Div 2B 
n/a yes no Div 2B Div 2B 
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Where the employer was a constitutional corporation and formed after 1 January 2010 

 
Immediately 
prior to 27 
March 2006 

at 31 
December 

2009 

19 September 
2011 (current 

date) 
Penalties 

Phase from 

Wages & 
casual 

loadings 
phase from 

Association 
membership 

status (eg 
MBA or AIG)? 

n/a n/a yes Zero NAPSA 
Pay Scale 

n/a n/a no Zero NAPSA 
Pay Scale 

Where the employer was unincorporated and formed after 1 January 2010 

 
Immediately 
prior to 27 
March 2006 

at 31 
December 

2009 

19 September 
2011 (current 

date) 
Penalties 

Phase from 

Wages & 
casual 

loadings 
phase from 

Association 
membership 

status (eg 
MBA or AIG)? 

n/a n/a yes Zero 

No phasing - 
Full modern 
award rate 

applies 

n/a n/a no Zero 

No phasing - 
Full modern 
award rate 

applies 
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Victoria 

Phasing applies differently in Victoria because the federal award was common rule. Victoria’s 
referral of powers also led to slightly different provisions applying to their non-constitutional 
corporations. 

Where the employer was a constitutional corporation and in existence prior to 
27 March 2006  

 
Immediately 
prior to 27 
March 2006 

at 31 
December 

2009 

19 September 
2011 (current 

date) 
Penalties 

Phase from 

Wages & 
casual 

loadings 
phase from 

Association 
membership 

status (eg 
MBA or AIG)? 

yes yes yes Federal Pre-
reform award 

Federal Award 
Pay Scale 

no yes yes Federal Pre-
reform award 

Federal Award 
Pay Scale 

no no yes Federal Pre
reform award 

Federal Award 
Pay Scale 

no yes no Federal Pre-
reform award 

Federal Award 
Pay Scale 

yes no no Federal Pre-
reform award 

Federal Award 
Pay Scale 

yes yes no Federal Pre-
reform award 

Federal Award 
Pay Scale 

Where the employer was unincorporated and in existence prior to 27 March 2006 

 
Immediately 
prior to 27 
March 2006 

at 31 
December 

2009 

19 September 
2011 (current 

date) 
Penalties 

Phase from 

Wages & 
casual 

loadings 
phase from 

Association 
membership 

status (eg 
MBA or AIG)? 

yes yes yes Transitional 
federal award 

Transitional 
federal award 

no yes yes Transitional 
federal award 

Transitional 
federal award 

no no yes Transitional 
federal award 

Transitional 
federal award 

no yes No Transitional 
federal award 

Transitional 
federal award 

yes no No Transitional 
federal award 

Transitional 
federal award 

yes yes no Transitional 
federal award 

Transitional 
federal award 
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Where the employer was a constitutional corporation and formed between 28 March 
2006 and 31 December 2009 

 
Immediately 
prior to 27 
March 2006 

at 31 
December 

2009 

19 September 
2011 (current 

date) 
Penalties 

Phase from 

Wages & 
casual 

loadings 
phase from 

Association 
membership 

status (eg 
MBA or AIG)? 

n/a yes yes Zero Federal Award 
Pay Scale 

n/a yes yes Zero Federal Award 
Pay Scale 

n/a no yes Zero Federal Award 
Pay Scale 

n/a yes no Zero Federal Award 
Pay Scale 

n/a no no Zero Federal Award 
Pay Scale 

n/a yes no Zero Federal Award 
Pay Scale 

Where the employer was unincorporated and formed between 28 March 2006 and 
31 December 2009 

 
Immediately 
prior to 27 
March 2006 

at 31 
December 

2009 

19 September 
2011 (current 

date) 
Penalties 

Phase from 

Wages & 
casual 

loadings 
phase from 

Association 
membership 

status (eg 
MBA or AIG)? 

n/a yes yes Transitional 
federal award 

Transitional 
federal award 

n/a no yes Transitional 
federal award 

Transitional 
federal award 

n/a no no Transitional 
federal award 

Transitional 
federal award 

n/a yes no Transitional 
federal award 

Transitional 
federal award 

Where the employer was a constitutional corporation and formed after 1 January 2010 

 
Immediately 
prior to 27 
March 2006 

at 31 
December 

2009 

19 September 
2011 (current 

date) 
Penalties 

Phase from 

Wages & 
casual 

loadings 
phase from 

Association 
membership 

status (eg 
MBA or AIG)? 

n/a n/a yes Zero Federal Award 
Pay Scale 

n/a n/a no Zero Federal Award 
Pay Scale 
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Where the employer was unincorporated and formed after 1 January 2010 

 
Immediately 
prior to 27 
March 2006 

at 31 
December 

2009 

19 September 
2011 (current 

date) 
Penalties 

Phase from 

Wages & 
casual 

loadings 
phase from 

Association 
membership 

status (eg 
MBA or AIG)? 

n/a n/a yes Transitional 
federal award 

Transitional 
federal award 

n/a n/a no Transitional 
federal award 

Transitional 
federal award 
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Reference Number: 4727773 
16 March 2012 
 
 Patrick MacDonald 
 infocentre@hia.com.au  
  
 
 
Dear Patrick, 

Thank you for your enquiry and further to our previous response dated 3 February 2012 
under Reference Number 4656883.  

You have sought advice in regard to:  

1. The preservation of the Order – Apprentices’ and Trainees’ Wages and Conditions 
(Excluding Certain Queensland Government Entities) 2003 (the Order) beyond 1 
January 2010. 
 

2. The preservation of the Supply of Tools to Apprentices Order (the Tools Order). 
 

3. The reasons why the apprentice, as described in enquiry Reference 4656883: 
 

a.  is not covered by the Tools Order, and  
 

b. receives a rate of pay that is as calculated in accordance with the transitional 
arrangements under the modern award. 

In regard to the above we provide the following response.  

Overview 

Modern awards commenced operation on 1 January 2010. Pre-modern award instruments 
that covered constitutional co porations ceased to have application where the applicable 
modern award was capable of covering an employer and their employees. In relation to 
State referral employers, the applicable Division 2B State award continued to operate until 
31 December 2010. 

However, the Fair Work (Transitional Provisions and Consequential Amendments) 
Regulations 2009 (FW (TPCA) Regulations) prescribed certain pre-modern awards and 
Division 2B State awards to continue to apply, to the exclusion of a modern award, for 
employees engaged under competency-based training arrangements. Primarily,  
competency-based training arrangements applied to apprentices and trainees within the 
State of Queensland.  
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Queensland Referral of Industrial Relations Powers  

1. Constitutional Corporations  

Generally, pre-modern award instruments cease to apply when an applicable modern award 
comes into operation. The FW (TPCA) Regulations provides an exception to this in relation 
to apprentices and trainees employed by certain constitutional corporations. 

Part 5        Continued coverage under award-based transitional instruments  

16        Continued coverage 
 

(1) Despite item 29 of Schedule 3, an award-based transitional instrument that: 
                 

(a) sets minimum terms and conditions for an employee to whom a training 
arrangement applies; and 
 

              (b)    either: 
                          (i)    provides for competency-based wage progression; or 
                         (ii)    provides solely for the provision of tools for use by app entices; 

and 
 
              (c)    covered an employee or employer immediately before 1 January 2010; 

         continues to cover the employee o  employer. 
 

(2)  Despite the rule in item 11 of Schedule 9, an employee who is covered by  
the award-based transitional instrument is also covered by a transitional 
APCS that would have covered the employee immediately before 1 January 
2010. 

 
(3) The award-based transitional instrument and transitional APCS also cover 

an employee to whom a training arrangement applies: 
 

(a) who is employed, on or after 1 January 2010, by an employer who is 
covered by the award based transitional instrument; and 

 
(b) who would have been covered by the award-based transitional 

nstrument and transitional APCS under subitems (1) and (2) if the 
employee had been employed immediately before 1 January 2010. 
 

(4) For subitems (1) to (3), the award-based transitional instrument and 
transitiona  APCS only cover an employer in respect of an employee to 
whom a training arrangement applies. 

 
(5) Despite section 47 of the FW Act, a modern award that would, but for this 

subitem, apply to the employee does not apply for the period during which 
the award-based transitional instrument covers the employee. 

The effect of these provisions is that: 

• the Order – Apprentices’ and Trainees’ Wages and Conditions (Excluding Certain 
Queensland Government Entities) 2003 [AN140326], and  

• the Supply of Tools Order, and  
• the relevant award-based transitional instrument (i.e NAPSA) and transitional 

minimum wage instrument (i.e Pay Scale)  
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Will all be preserved beyond 1 January 2010 and will operate to the exclusion of an 
otherwise applicable modern award. This occurs where the following criteria are met. 

1. The employer was covered by the Order and 
 

2. The employer employed at least 1 apprentice or trainee immediately before 1 
January 2010  and 
 

3. The apprentice or trainee is covered by: 
a) A provision of the Order which provides competency-based wage progression 

or 
b) A provision of the Order which provides competency-based progression and the 

Tools Order  
or 

c) A provision of the Order which provides time-based wage progression and the 
Tools Order  

 
2. Division 2B State Awards  

As noted above, Division 2B State Awards operated only until 31 December 2010. However 
an exception to this is contained within the FW (TPCA) Regulations which covers 
apprentices and trainees employed by certain Division 2B State award employers.  

Part 4A      Continued application of certain transitional instruments 

36A     Division 2B State awards 

(1) Despite subitem 21(1) of Schedule 3A, a Division 2B State award that is 
affected, in the same way as a source State award is affected immediately 
before the Division 2B referral commencement, by an order, decision or 
determination of a State industrial body that: 

(a) sets minimum terms and c nditions for an employee to whom a training 
arrangement applies; and 
 

(b) either: 

(i) provides for competency-based wage progression; or 

                           (ii)   provides solely for the provision of tools for use by apprentices; 

does not terminate at the end of 12 months after the Division 2B referral 
commencement. 

(2) The Division 2B State award continues to operate only to the extent that it 
covers: 

(a) an employee to whom a training arrangement applies; and 
 

(b) an employer in respect of an employee to whom a training arrangement  
applies; and 

(c) an employee, to whom a training arrangement applies, who is: 

                          (i)    an employee of an employer described in paragraph (b); and 
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                         (ii)    employed after the Division 2B referral commencement. 

 
The effect of these provisions is that: 

• the Order – Apprentices’ and Trainees’ Wages and Conditions (Excluding Certain 
Queensland Government Entities) 2003 and  

• the Supply of Tools Order, and  
• the Division 2B State award 

Will all be preserved beyond 1 January 2011 and will operate to the exclusion of an 
otherwise applicable modern award. This occurs where the employers and the following 
criteria are met. 

1. The employer was covered by a Division 2B State Award and 
 

2. The employer employed at least 1 apprentice or trainee immediately before 1 
January 2011 and 
 

3. The apprentice or trainee is covered by: 
a) A provision of the Order which provides competency-based wage progression 

or 
b) A provision of the Order which provides competency-based wage progression 

and the Tools Order  
or 

c) A provision of the Order which provides time-based wage progression and the 
Tools Order  

 

When is a QLD apprentice not covered by the Tools Order 

The Tools Order prescribes the retail value of Tools to be supplied to an apprentice by the 
employer per year of an apprent ceship term, or for the entire apprenticeship term. 

The terms and conditions of the Tools Order do not apply to following categories of 
employers: 

• Post-WorkChoices constitutional corporations, 
 

• Pre-Work Choices constitutional corporations who did not employ any apprentices or 
trainees immediately prior to 27 March 2006, 
 

•  State reference employers (Division 2B employers) who did not employ any 
apprentices immediately prior to 1 January 2011 and who were not covered by a 
Division 2B State award, 

 
• Sole traders and partnerships established after 1 January 2010. 
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Operation of the Tool Order in respect of the apprentice described in previous enquiry 

In relation to our response to your previous enquiry (provided under Reference Number 
4656883) it is our understanding that the employer in question was not employing 
apprentices immediately prior to 1 January 2011. As such, in our view, neither the Order nor 
the Tool Order will apply. This is because the employer was not employing at least one 
apprentice immediately prior to 1 January 2011 as required by the FW (TPCA) Regulations. 

(We note that there is a typographical error in our correspondence in which the relevant date 
is stated as 1 January 2010 instead of 1 January 2011. We apologise for the error).  

In these circumstances the rates are calculated in accordance with the transitional provisions 
under the modern award, as has been detailed in our previous response. 

We trust this information has been of assistance. If you require clarification please quote the 
reference number above and email transitionassist@fwo.gov au   

Yours sincerely 

 
Alex Kym 
Knowledge Services Team 
Fair Work Ombudsman 
 
Important note: Disclaimer 

FWO is committed to providing useful, reliable information to help you understand your rights and obligations under workplace 
laws.   

There are a number of factors that might affect the applicability of the information written here 

These include: 

• whether you have provided us with all the relevant and correct information about your situation; 

• changes in your circ mstances; and 

• changes in the aw. 

It is your responsibility to comply with workplace laws that apply to you. 

FWO’s information is not legal advice and FWO does not accept legal liability arising from or connected to the accuracy, 
reliability, currency or completeness of this information. Therefore, you may wish to seek independent professional advice to 
ensure all the factors releva t to your circumstances have been properly considered. 
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www.fairwork.gov.au Fair Work Infoline 13 13 94 ABN: 43 884 188 232 

Reference Number: 4999146 
14 August 2012 

Ms Laura Cooper 
enquiry@hia.com.au 

Dear Ms Cooper, 

Thank you for your email of 26 July 2012 about traineeship wage rates under the Building 
and Construction General On-Site Award 2010 [MA000020] (the Building Award).  

Specifically, you have requested information about: 

 Trainee concreter transitional base rates of pay from the Building Award for 
employees in Queensland. 

 The application of the minimum wage rates under Schedule C of the Building Award. 

You have advised that the relevant pre-modern industrial instruments are: 

 the Building Construction Industry Award – State 2003 AN140043] (the Building 
NAPSA), and  

 the Order – Apprentices and Trainees Wages and Conditions (excluding Certain 
Queensland Government Entities) 2003 [AN140326] (the Order).  

We note that the Australian Pay and Classification Scale derived from the Building 
Construction Industry Award – State 2003 [AN140043] (the Pay Scale) will also be relevant 
for determining minimum rates of pay. 

You have also advised that the employer is a Constitutional Corporation that commenced 
trading and employing staff prior to 27 March 2006. You have not provided information about 
whether the employer engaged a trainee immediately prior to 1 January 2010. 

We provide the following information in relation to your enquiry. We apologise for the delay in 
providing this response. 

Background - Industrial instrument coverage for trainees in Queensland 

In Queensland, if an employer is covered by a pre-modern award satisfying certain criteria, a 
modern award does not apply.  The relevant pre-modern industrial instruments continue to 
apply instead.  

The criteria are that: 

1. The employer was covered by a pre-modern award, the Order and /or the Order for 
the Supply of Tools (Tools Order); and 

2. The employer engaged at least 1 apprentice or trainee immediately before  
1 January 2010; and  
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3. The apprentice or trainee is covered by: 

i. the Order (competency-based training arrangement); or 
ii. the Order (competency-based training arrangement), and Tools Order; or 
iii. the Order (time-based training arrangement), and the Tools Order. 

Where the above criteria are met, the pre-modern award, the Order and /or Tools Order will 
all be preserved. 

Furthermore, where the employer meets all of the above criteria, new apprentices and 
trainees engaged from 1 January 2010 are also covered by the pre-modern award, the 
Order and the Tools Order to the exclusion of a modern award.  

Transitional base rates of pay – Trainee concreter 

The transitional base rates of pay for on-site trainees in Queensland completing a Certificate 
III in Concreting can be calculated two different ways, depending on whether the employer 
employed at least one trainee immediately prior to 1 January 2010.   

The employer engaged a trainee immediately prior to 1 January 2010 

For employers who employed a trainee immediately prior to 1 January 2010, the employer 
and their trainees will remain covered by the Order, the Building NAPSA and the Pay Scale.   

Schedule 4, clause 2.2.1 of the Order provides for competency-based wage progression for 
General Construction traineeships, including concreting traineeships.  

As noted above, where the Order contains a competency-based wage progression, the 
Order will continue to apply to the employer and any future trainees they employ to the 
exclusion of any modern awa d.  

Therefore, the minimum wage rates are calculated with reference to the Order, the Building 
NAPSA and the Pay Scale. Minimum rates of pay in the Pay Scale are subject to the 
increases handed down by Fair Work Australia (FWA) in their Annual Wage Review 
Decisions for 2010, 2011 and 2012.  

The base rate of pay or a trainee concreter in this scenario is calculated using the relevant 
rate for a tradesperson concreter in the Pay Scale (Construction worker level 3 (CW3)), then: 

 Applying the FWA Annual Wage Review Decision increases for 2010, 2011 and 
2012, then 

 Applying the appropriate trainee percentage to that rate, determined by the proportion 
of completed competencies of the program. 

The percentage applied to the CW3 rate for a trainee is determined by Schedule 4, clause 
2.2.1 of the Order. 

We provide the following example for your information. The rates of pay calculated below are 
payable from the first full pay period commencing on or after 1 July 2012. 
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Example: Trainee concreter upon commencement  

Step 1. Find the rate of pay for a tradesperson from the Pay Scale: 

CW3 - Labourer (1) – Rigger, Dogger, Drainer, Concrete Pump Operator  = $18.05  

Step 2. Apply the FWA wage increases for 2010, 2011 and 2012 decisions to the weekly rate: 

Weekly rate = $18.05 x 38 = $685.90  

Note: The FWA Annual Wage Review increases for each year have been underlined below. 

PPC 1 July 2010:  $685.90 + $26 = $711.90 

PPC 1 July 2011:  $711.90 x 3.4% = $736.1046 

PPC 1 July 2012:  $736.1046 x 2.9% = $757.4516 

Hourly rate of pay from ppc 1 July 2012 =($757.4516 / 38) = $19.9329 per hour 

Step 3. Apply the relevant trainee percentage from the Order to the increased tradesperson rate: 

Prior to the attainment of the minimum training requirements spec fied for Wage Level 2  
= 68% 

$19.9329 x 68% = $13.5544 per hour. 

As indicated above, in a scenario where the employe  employed a trainee immediately prior 
to 1 January 2010, a modern award does not apply. 

The business did not employ a trainee immediately p ior to 1 January 2010 

For employers in Queensland who did not employ a trainee immediately prior to 1 January 
2010, a relevant modern award applied to all employees from 1 January 2010.  

In this scenario, the trainee concreter rate of pay is calculated with regard to the model 
transitional provisions at Schedule A to the Building Award. Minimum wage rates for a 
trainee concreter are phased from the base rates of pay calculated in accordance with the 
Building NAPSA  the Pay Scale and the Order, to the wage rates in clause 28.3 of the 
Building Award   

As requested, we have provided an example below which outlines the transitional 
arrangements for phasing minimum rates or pay for trainees completing a Certificate III in 
Concreting.  

The relevant pre-modern award rate of pay for the purposes of phasing is calculated by 
applying the appropriate percentage for the trainee under Schedule 4, clause 2.2.1 of the 
Order to the CW3 rate for a tradesperson concreter in the Pay Scale.  

In relation to the modern award rate for the purposes of phasing, Certificate III in Concreting 
falls within the Construction, Plumbing and Services Integrated Framework training package, 
allocated to Wage Level A at Schedule C.1.1 of the Building Award.  

The following minimum wage rates are payable from the first full pay period commencing on 
or after 1 July 2012. 
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Example: Trainee upon commencement 

Step 1. Find the rate of pay for a tradesperson from the Pay Scale: 

CW3 - Labourer (1) – Rigger, Dogger, Drainer, Concrete Pump Operator  = $18.05 

Step 2. Apply the trainee percentage from the Order to this rate. 

Prior to the attainment of the minimum training requirements specified for Wage Level 2  
= 68% 

$18.05 x 68% = $12.274 per hour  

Step 3. Find the rate of pay for ‘Other Traineeship’, Skill Level A from clause 28.3 the Building Award 
at 1 January 2010. 

Skill Level A = $452.60 (inclusive of the Industry and Special allowances) 

1 January 2010 hourly rate = $452.60  / 38 = $11.9105 per hour  

Step 4. Determine the transitional amount. 

Subtract the Building Award rate from the Pay Scale rate: 

= $12.274 - $11.9105 = $0.3635 

Then apply the current percentage (40%  to the transitional amount: 

= $0.3635 x 40% = $0.1454 

Step 5. Calculate the rate of pay for a trainee from the Building Award from ppc 1 July 2012. 

Skill Level A = $509.63 (inclusive of the Industry and Special allowances) 

1 July 2012 hourly rate = $509 63 / 38 = $13.4113 per hour 

Step 6. Add the transitional amount to the 1 July 2012 rate for a trainee: 

$13.4113 + $0.1454 = $13.5567 per hour (inclusive of Industry and Special allowances) 

Application of Schedule C rates 

You have also requested clarification on the application of minimum wage rates under 
Schedule C of the Building Award. 

The minimum rates of pay provided in Schedule C are not applicable to trainees covered by 
the Building Award. This confirms our previous correspondence of 28 November 2011 
(Reference 4421836) that base rates of pay in clause 28.1 of the Building Award are 
intended to replace the base rates of pay in Schedule C. 

As per our previous advice, although the rates of pay provided do not apply to trainees 
covered by the Building Award, Schedule C provides other trainee-specific employment 
conditions that may be applicable. 
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If you have any questions about this letter please email us at transitionassist@fwo.gov.au 
and state the reference number above. 

Yours sincerely 

Romit Tappoo 
Assistant Director  
Knowledge Services  
Fair Work Ombudsman 
 

 
Cc: Ms Annica Cloete 

 
 
 
Important note: Disclaimer 

FWO is committed to providing useful, reliable information to help you understand your rights and obligations under workplace 
laws.   

There are a number of factors that might affect the applicability of the information written here 

These include: 

 whether you have provided us with all the relevant and cor ect information about your situation; 

 changes in your circumstances; and 

 changes in the law. 

It is your responsibility to comply with workplace laws that apply to you. 

FWO’s information is not legal advice and FWO does not accept legal liability arising from or connected to the accuracy, 
reliability, currency or completeness of this information. Therefore, you may wish to seek independent professional advice to 
ensure all the factors relevant to your circumstance  have been properly considered. 

FOI-933 033

Rele
as

ed
 un

de
r th

e 

Free
do

m of
 In

for
mati

on
 Act 

by
 th

e F
air

 W
ork

 O
mbu

ds
man



Rele
as

ed
 un

de
r th

e 

Free
do

m of
 In

for
mati

on
 Act 

by
 th

e F
air

 W
ork

 O
mbu

ds
man



 
 
 
 
 

www.fairwork.gov.au Fair Work Infoline 13 13 94 ABN: 43 884 188 232 

Reference Number: 5065157 
2 October 2012 

Ms Annica Cloete 
enquiry@hia.com.au 

Dear Ms Cloete, 

Thank you for your email of 29 August 2012 regarding wage rates under the Joinery and 
Building Trades Award 2010 [MA000029] (the Joinery Award).  

 Specifically, you have requested information about: 

 Adult, junior and apprentice transitional base rates of pay from the Joinery Award 
for employees in NSW. 

 Junior apprentice base rates of pay for employees in Queensland. 

Based on the information provided, the transitional base rates of pay for adult, junior and 
apprentice classifications in your enquiry for employers in NSW are correct, subject to some 
minor rounding issues.  

The transitional base rates of pay provided in your enquiry for junior apprentice 
classifications in Queensland are generally correct, with the exception of the first year 
apprentice classification. We note that the rates of pay provided appear to apply specifically 
to an employer that did not engage any apprentice or trainee prior to 1 January 2011. 

In your enquiry you advised that the relevant pre-modern industrial instruments are: 

 the Joiners (State) Award [RA120280] (the NSW Division 2B Award); 
 the Furniture and Allied Trades Award – State 2006 [RA140128] (the Qld Division 

2B Award); and 

 the Order – Apprentices and Trainees Wages and Conditions (excluding Certain 
Queensland Government Entities) 2003 (the Order).  

For the purposes of this advice we have assumed that the scenarios you have provided 
relate to Former Division 2B employers (i.e. non-Constitutional Corporation employer that 
were covered by a relevant state award at 31 December 2009).  

Further to your telephone conversation with Katherine Cossart from this office on  
19 September 2012, you have requested clarification on the correct method for determining 
minimum rates of pay for apprentices in Queensland where: 

 The employer is a Former Division 2B employer that did employ apprentices and/or 
trainees immediately prior to 1 January 2011; and 

 The employer is a Former Division 2B employer that did not employ apprentices 
and/or trainees immediately prior to 1 January 2011. 
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We provide the following minimum transitional rates of pay for employees of Former Division 
2B employers phasing to the Joinery Award in NSW:  

Classification 
Phased Rate  
at 1 July 2012 

Adult  
Group 1/ Joinery Level 1 $16.63 
Group 2/ Joinery Level 2 $17.09 
Group 3/ Joinery Level 3 $17.72 
Group 4/ Joinery Level 4 $18.31 
Group 5/ Joinery Level 5 $19.25 
Group 6/ Joinery Level 6 $19.84 
Group 7/ Joinery Level 7 $20.42 
Junior  
16 years/ Joinery Level 1 $13.25 
16 years / Joinery Level 2 $13.54 
16 years / Joinery Level 3 $13.94 
16 years / Joinery Level 4 $14.30 
16 years/ Joinery Level 5 $14.89 
16 years / Joinery Level 6 $15.26 
16 years / Joinery Level 7 $15.62 
Apprentice  
Indentured 1st year/ Joinery 4 year, 1st year $8.50 
Indentured 2nd year/ Joinery 4 year, 2nd year $10.57 
Indentured 3rd year/ Joinery 4 year, 3 d year $13.99 
Indentured 4th year/ Joinery 4 year, 4th year $16.71 

We provide the following base rates of pay for junior apprentices in Queensland, undertaking 
a cabinetmaking apprenticeship, from the first full pay period commencing 1 July 2012: 

 
Employer trading prior to 1 January 

2010 
Employer trading after 

1 January 2010 

Classification 
% of 

Tradesperson 
Rate 

Employer engaged 
an apprentice/ 

trainee immediately 
prior to 1 January 

2011 

Employer did not 
engage any 

apprentice/trainee 
immediately prior 
to 1 January 2011 

 

Apprentice cabinetmaker 

First Year  40% $7.7053 $8.0256 $8.3610 

Second Year  55% $10.5947 $10.2190 $10.2190 

Third year  75% $14.4474 $13.9350 $13.9350 

Fourth year  90% $17.3368 $16.7220 $16.7220 
 
We have set out below our detailed reasoning and methodology in calculating the rates 
provided above. We apologise for the delay in providing this response.   

FOI-933 036

Rele
as

ed
 un

de
r th

e 

Free
do

m of
 In

for
mati

on
 Act 

by
 th

e F
air

 W
ork

 O
mbu

ds
man



www.fairwork.gov.au Fair Work Infoline 13 13 94 ABN: 43 884 188 232      

AWARD COVERAGE FOR FORMER DIVISION 2B EMPLOYERS 

There are different rules in relation to award coverage for Former Division 2B employers 
depending upon the State in which the employees are employed. The following information is 
intended to provide guidance in determining industrial instrument coverage and applying the 
model transitional provisions in the scenarios provided in your enquiry. 

New South Wales 

Division 2B Awards ceased to operate from 31 December 2010. From this date, employers 
previously bound by a Division 2B Award (i.e. Former Division 2B employers) became 
covered by a relevant modern award.  

However, the model transitional provisions in modern awards extended the operation of a 
Division 2B Award until the end of the full pay period commencing before 1 February 2011. 
This means that all the terms of a Division 2B Award continued to operate until the end of the 
first full pay period commencing before 1 February 2011. 

The effect of the model transitional provisions is that Former Division 2B employers phase to 
a modern award from the terms of a corresponding Notional Agreement Preserving a State 
Award (NAPSA). The relevant NAPSA for the purposes of phasing is the instrument that 
would have applied to the Former Division 2B employer had they been trading as a 
Constitutional Corporation prior to 27 March 2006. 

Queensland – Apprentices and/or trainees 

Whilst the general rules outlined above also apply in Queensland, some employees of 
Former Division 2B employers under training arrangements in that State may not be covered 
by a modern award.  

Whether an apprentice or trainee in Queensland is covered by a modern award depends on 
a number of criteria, principally whether the employer engaged any apprentice or trainee 
immediately prior to 1 January 2011.  
The table below sets out industrial instrument coverage and the application of the model 
transitional provisions for non-Constitutional Corporation employers in Queensland: 

Non-Constitutional Corporation employers in QLD who did employ any apprentice/trainee immediately prior to 
1 January 2011 

Date that business commenced 
employing employees 

Arrangements that apply to apprentice/trainee wages 

Before 1 January 2010 
A Division 2B Award, the Order and the Order for the Supply of Tools to 
Apprentices (Tools Order) will continue to apply. 
A modern award does not apply to the apprentice/trainee. 

After 1 January 2010 Full modern award wages apply. 
Penalties ‘phase in’ from zero as no pre-modern award is relevant. 

Non-Constitutional Corporation employers in QLD who did not employ any apprentice/trainee immediately 
prior to 1 January 2011 
Date that business commenced 
employing employees Transitional arrangements that apply to apprentice/trainee wages 

Before 1 January 2010 
Wages, casual loadings and penalties phase from the relevant NAPSA 
unless the Division 2B exception applies (see following page).  
See Attachment B for additional information. 

After 1 January 2010 Full modern award wages apply. 
Penalties ‘phase in’ from zero as no pre-modern award is relevant. 

FOI-933 037

Rele
as

ed
 un

de
r th

e 

Free
do

m of
 In

for
mati

on
 Act 

by
 th

e F
air

 W
ork

 O
mbu

ds
man



www.fairwork.gov.au Fair Work Infoline 13 13 94 ABN: 43 884 188 232      

DETERMINING THE APPLICABLE BASE RATE  

NSW adult, junior and apprentice classifications 

In relation to the scenario you have provided, applicable base rates of pay are calculated in 
accordance with the model transitional provisions in Schedule A of the Joinery Award. . 

It is unclear from your enquiry how you calculated minimum transitional rates of pay for adult, 
junior and apprentice classifications covered by the Joinery Award in NSW. We provide the 
following information by way of clarification on the correct methodology for calculating 
transitional minimum rates of pay for Former Division 2B employers. 

As outlined on the previous page, the effect of the model transitional provisions is that 
Former Division 2B employers phase to a modern award from the terms of a corresponding 
NAPSA. In the scenario provided, Former Division 2B employers pay the same phased 
minimum wages as if they were transitioning from the Joiners (State) Award [AN120280] (the 
NSW NAPSA), subject to an exception (see below). 

The Exception  

The exception to phasing for Former Division 2B employers occurs where the full modern 
award rate (i.e. the relevant rate in clause 18 of the Joinery Award at 1 February 2011) falls 
in between the applicable rate in the NSW Division 2B Award and the equivalent rate phased 
from the NAPSA to the Joinery Award.  

Where this occurs the applicable base rate will be the full rate from clause 18 of the Joinery 
Award including the industry allowance in clause 24.1(b).Where the exception does not 
apply, the base rate of pay will be the relevant phased rate from the NAPSA.  

By way of example, we provide the following calculations for adult classifications based on 
the classification examples provided in your enquiry to demonstrate how to determine 
whether the exception applies.  

Classification 
NSW Division 2B 

Award rate 

Phased NAPSA 

Rate at 1 Feb 2011 

Joinery Award 

Rate at 1 Feb 2011 

Adult    
Group 1/ Joinery Level 1 $14.35 $15.60 $15.64 
Group 2/ Joinery Level 2 $14.81 $16.03 $16.08 
Group 3/ Joinery Level 3 $15.42 $16.63 $16.67 
Group 4/ Joinery Level 4 $15.99 $17.18 $17.22 
Group 5/ Joinery Level 5 $16.92 $18.07 $18.11 
Group 6/ Joinery Level 6 $17.49 $18.62 $18.66 
Group 7/ Joinery Level 7 $18.06 $19.16 $19.21 
 
As shown above, the full rates of pay from the Joinery Award do not fall in between the 
phased NAPSA rate and the Division 2B Award rate for any classifications. Therefore, the 
exception does not apply and the phased NAPSA rate of pay (highlighted in green) will apply 
for each classification. 

As provided on page two of this response, the current phased rates of pay from the first full 
pay period commencing on or after 1 July 2012 can be accessed by using PayCheck Plus  or 
via the relevant Pay and Conditions Guide. 
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Queensland junior apprentices 

Employer that employed apprentices/trainees prior to 1 January 2011 

As outlined above, certain employers in Queensland who engaged employees on 
competency-based training arrangements prior to 1 January 2011 continue to be covered by 
the Order and a Division 2B Award.  

Where this is the case, a relevant Division 2B Award and the Order will be preserved and 
continue to apply to an apprentice and their employer, to the exclusion of a modern award, if 
all the following criteria are met: 

1. The employer was covered by a Division 2B Award; and 
2. The employer engaged at least one apprentice or trainee immediately before  

1 January 2011; and 
3. The Division 2B Award or the relevant Schedule of the Order provides: 

a. Competency-based wage progression; or 
b. Time-based training arrangements and the Tools Order applies. 

We note that where an employer satisfies the criter a listed above, the Division 2B Award and 
the Order will also apply to new apprentices and/or trainees employed by the business after 
1 January 2011. In these circumstances no modern award will apply. 

Wage rates calculated in accordance with a Division 2B Award and the Order are subject to 
the increases handed down by Fair Work Australia (FWA) in their Annual Wage Review 
Decisions for 2010, 2011 and 2012   

As requested, we provide the following base rates of pay for a junior apprentice, based on 
the Furnishing Tradesperson Level 1 rate of pay in the Qld Division 2B Award: 

Classification 
% of Tradesperson’s 

Rate 
Full-time base rate of pay  from 

ppc 1 July 2012 

Apprentice cabinetmaker 
First Year  40% $7.7053 
Second Year  55% $10.5947 
Third year  75% $14.4474 
Fourth year  90% $17.3368 

We note that the rates provided in your enquiry appear to have applied the correct apprentice 
percentages from the Order. However, the tradesperson base rate appears to have been 
derived from the NAPSA version of the Qld Division 2B Award.  

Applying the minimum rates of pay from the NAPSA is not the correct method for determining 
apprentice rates of pay for an apprentice that remains covered by a preserved Division 
2B Award and the Order. We have set out the correct method used to determine the rates 
of pay provided above at Attachment A to the letter.  

For completeness we note that a non-Constitutional Corporation employer that commenced 
trading and employing staff after 1 January 2010, and employed an apprentice or trainee 
prior to 1 January 2011, would be obliged to pay full modern award rates of pay. Modern 
award penalties and loadings would ‘phase in’ from zero (refer to wage rates on page two).  
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Employer that employed apprentices/trainees after 1 January 2011 

Where an employer did not employ an apprentice or trainee immediately prior to 1 January 
2011, a Division 2B Award and the Order will not be preserved.  

The table below replicates the information provided on page three of this letter and sets out 
how to calculate wages for non-Constitutional Corporation employers who did not employ 
any apprentices or trainees immediately prior to 1 January 2011. 

Non-Constitutional Corporation employers in QLD who did not employ an apprentice/trainee 
immediately prior to 1 January 2011 

Date that business commenced 
employing employees 

Transitional arrangements that apply to apprentice/trainee wages 

Before 1 January 2010 
Wages, casual loadings and penalties phase from the relevant NAPSA 
unless the Division 2B exception applies (see page four).  
See Attachment B for further information. 

After 1 January 2010 Full modern award wages apply  
Penalties ‘phase in’ from zero as no pre-modern award is relevant. 

 
In relation to a business that commenced trading prior to 1 January 2010, but only 
commenced employing apprentice or trainees after 1 January 2011, we provide the following 
base rates of pay for a junior apprentice covered by the Joinery Award: 
 

Classification 
% of Tradesperson’s 

Rate 
Fu l-time base rate of pay  from 

ppc 1 July 2012 

Apprentice cabinetmaker 
First Year  40% $8.0256 
Second Year  55% $10.2190 
Third year  75% $13.9350 
Fourth year  90% $16.7220 

The information provided in this letter is complex in nature. If you have any questions about 
this letter please email us at practitionerassist@fwo.gov.au. Alternatively you may wish to 
speak directly to one of our research officers through the Practitioner Assist telephone 
service on (03) 9954 2931  

Yours sincerely 

Romit Tappoo 
Assistant Director, Practitioner Assist  
Fair Work Ombudsman 
 
Cc: Laura Cooper 
 
Important note: Disclaimer 
 
FWO is committed to providing useful, reliable information to help you understand your rights and obligations under workplace 
laws.   
There are a number of factors that might affect the applicability of the information written here 
These include: 

 whether you have provided us with all the relevant and correct information about your situation; 
 changes in your circumstances; and 
 changes in the law. 

 
It is your responsibility to comply with workplace laws that apply to you. 
FWO’s information is not legal advice and FWO does not accept legal liability arising from or connected to the accuracy, 
reliability, currency or completeness of this information. Therefore, you may wish to seek independent professional advice to 
ensure all the factors relevant to your circumstances have been properly considered. 
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ATTACHMENT A – CALCULATION METHODOLOGY 
 
Apprentice cabinetmaker in Queensland; Employer engaged at least one apprentice or 
trainee immediately before 1 January 2011. 

The following example relates to a cabinetmaking apprentice employed in Queensland in the 
following circumstances: 

1. The employer was covered by the Qld Division 2B Award; and 
2. The employer engaged at least one apprentice or trainee immediately 

before 1 January 2011; and 
3. The relevant Schedule of the Order (Schedule 10) provides: 

a. Competency-based wage progression. 

The base rate of pay for an apprentice in this scenario is calculated using the relevant rate 
for a Furnishing Tradesperson Level 1, found in the body of the Qld Division 2B Award, then: 

 Applying the FWA Annual Wage Review Decision increases for 2010, 2011 and 2012, 
then 

 Applying the appropriate apprentice percentage to that rate from the Order, 
determined by the proportion of completed competencies. 

The percentage applied to the tradesperson’s rate for an apprentice is determined by 
Schedule 10, clause 2.1.1 of the Order which refers to Schedule 1, clause 2 of the Order. 

We provide the following example of the calculation method for an apprentice in the scenario 
described.  

Example: Junior cabinetmaker apprentice upon commencement  

 

Step 1. Find the rate of pay for a tradesperson from the Qld Division 2B Award: 
Furnishing Tradesperson Level 1  = $662.00 

 

Step 2. Apply the FWA wage increases for 2010, 2011 and 2012 decisions to the weekly rate: 
 

Note: The FWA Annual Wage Review increases for each year have been underlined below. 

 

PPC 1 July 2010:  $662 00 + $26 = $688.00 
 
PPC 1 July 2011:  $688.00 x 3.4% = $711.40, rounded to the nearest 10 cents. 
 
PPC 1 July 2012:  $711.392 x 2.9% = $732.00, rounded to the nearest 10 cents. 
 
Hourly rate of pay for a Furnishing Tradesperson Level 1 from ppc 1 July 2012  
= ($732.00 / 38) = $19.2632 per hour 

 
Step 3. Apply the relevant apprentice percentage from the Order to the increased tradesperson rate: 
 

Prior to the attainment of the minimum training requirements specified for Wage Level 2  
= 40% 

$19.2632 x 40% = $7.7053 per hour from ppc 1 July 2012. 
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ATTACHMENT B – CALCULATION METHODOLOGY  

Apprentice cabinetmaker in Queensland; Employer did not engage any apprentice or 
trainee immediately before 1 January 2011. 

As noted in your enquiry, PayCheck Plus does not currently calculate transitional minimum 
rates of pay for apprentices in Queensland under the Joinery Award. Additionally, PayCheck 
Plus does not have the functionality to determine whether the exception to phasing for 
Former Division 2B employers applies. 

The information below outlines the method used to calculate the transitional rate of pay for 
the purposes of determining whether the exception to phasing for Former Division 2B 
employers applies. That is, the example only applies for calculating the minimum phased rate 
of pay applicable from the first full pay period commencing on or after 1 February 2011. 

The example relates to a cabinetmaking apprentice employed in Queensland in the following 
circumstances: 

 The employer is a Former Division 2B employer established prior to  
1 January 2010; and 

 The employer did not engage any apprentice and/or trainee immediately prior to  
1 January 2011.  

Transitional calculations  

Schedule A.8 of the Joinery Award contains transitional provisions for former Division 2B 
employers. This clause provides that these employers pay the same wages as national 
system employers would have been required to pay from the first full pay period on or after  
1 February 2011, subject to an exception (see page fou  of this response).  

To determine the transitional minimum rate of pay for an apprentice employed by a Former 
Division 2B employer that did not employ any apprentice and/or trainee prior to 1 January 
2011, the following steps are relevant: 

1. Determine which NAPSA wou d have applied to the employee if the employer had not 
been a Former Division 2B employer (i.e. in this case the NAPSA derived from the 
Furniture and Al ied Trades Award – State 2006 [AN140128]). 

2. Calculate the minimum pre-modern award’ rate of pay for the apprentice 
cabinetmaker by applying the appropriate apprentice percentage provided at 
Schedule 10, clause 2.1.1 of the Order to the rate of pay for a Furnishing 
Tradesperson Level 1 in the Pay Scale derived from the NAPSA. 

3. Phase the resulting rate of pay to the rate of pay in the Joinery Award, calculated in 
accordance with clause 19. 

4. Determine whether the Division 2B exception applies. 

As stated above, whether the Division 2B exception applies will need to be determined on a 
case-by-case basis. For more information on the exception, please refer to page four. 

If the exception does not apply, minimum rates of pay will phase as per Schedule A of the 
Joinery Award.
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Reference Number: 5190352 
4 December 2012 
 
 
 Laura Cooper 
 l.cooper@hia.com.au  
 
 
Dear Ms Cooper,  
  
Thank you for your email of 8 November 2012 about the continued operation of the Order - 
Apprentices' and Trainees' Wages and Conditions (Excluding Certain Queensland 
Government Entities) 2003 (the Order) in Queensland after 1 January 2010   
 
Further to your telephone conversation with Kathleen Hill from this office on 26 November 
2012, you have advised that the employer in question is a Constitutional Corporation that 
commenced trading and employing staff prior to 27 March 2006. Additionally, the employer 
employed an apprentice immediately prior to 1 January 2010. 
 
Based on the information provided, we confirm that the following industrial instruments 
continue to cover apprentices employed by the employer in question: 
 

 the NAPSA derived from the Order – Apprentices and Trainees Wages and 
Conditions (excluding Certain Queensland Government Entities) 2003 [AN140236] 
(the Order), 

 
 the Order – Supply of Tools to Apprentices (Tools Order),  

 
 the NAPSA derived from the Building Construction Industry Award - State 2003 

[AN140043] (the Building NAPSA), and 
 

 the transitional Australian Pay and Classification Scale (Pay Scale) derived from the 
Building NAPSA  

Where the Building NAPSA and the Order continue to apply to an apprentice, this is to the 
exclusion of a modern award. The modern award rate of pay for the apprentice in question 
is therefore irrelevant as the modern award does not apply to the employer described.  

We provide the following information in relation to your enquiry. We apologise for the delay in 
providing this response. 

Competency-based training arrangements in Queensland  

Some employees under training arrangements in Queensland may not be covered by a 
modern award. As you have indicated in your enquiry, transitional legislation and regulations 
prescribed certain award-based transitional instruments (pre-modern awards, for example 
NAPSAs) and Division 2B State awards to continue to apply, to the exclusion of a modern 
award, for employees engaged under competency-based training arrangements.  
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For an employer and their employees to continue to be covered by a pre-modern award, the 
following criteria must be satisfied:  

 
1. The employer was covered by a pre-modern award , the Order and /or the Tools 

Order at 27 March 2006; and  

2. The employer engaged at least 1 apprentice or trainee immediately before  
1 January 2010; and  

3. The apprentice or trainee is covered by:  

i. the Order (competency-based training arrangement); or  
ii. the Order (competency-based training arrangement), and Tools Order; or  
iii. the Order (time-based training arrangement), and the Tools Order.  

Where the above criteria are met, the pre-modern award, the Order and /or Tools Order will 
all be preserved.  

Furthermore, where the employer meets all of the above criteria, new apprentices and 
trainees engaged from 1 January 2010 are also covered by the pre-modern award, and/or 
the Order and the Tools Order to the exclusion of a modern award. 

Based on the information you have provided, the abovementioned industrial instruments 
continue to apply to the employer and apprentice in question because: 

1. The employer described was a constitutiona  corporation and engaged apprentices 
prior to 27 March 2006 and was therefore covered by the Building NAPSA at  
27 March 2006.  

2. The employer employed apprentices immediately prior to 1 January 2010.  

3. Schedules 1 and 4 of the Order provide for competency-based training 
arrangements. 
 

4. Plumbing apprentices are included in the Tools Order.  

Therefore, minimum rates of pay, penalty entitlements and allowances will continue to be 
calculated in accordance with the Building NAPSA, together with the Pay Scale, to the 
exclusion of a modern award. Additionally, the Tools Order continues to apply. 

We note that the Building NAPSA is only preserved for apprentices and trainees. Other 
employees would be covered by the appropriate modern award.  

As the modern award does not apply, it is not relevant that the applicable apprentice rate of 
pay derived from the modern award is different to the rate calculated in accordance with the 
Order, the Building NAPSA and the Pay Scale.  

In our view, employers are obliged to meet the minimum conditions and rates of pay from the 
industrial instruments that cover their employees. 

We note that in your enquiry it is unclear how you have applied the preserved Industry 
allowance to the rate of pay for a third year apprentice covered by the pre-modern award. 

If you require assistance in calculating minimum rates of pay for apprentices that remain 
covered by a pre-modern award, Pay Scale and the Order, please contact us.  
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If you have any questions about this letter please email us at practitionerassist@fwo.gov.au  
and state the reference number above. 

Yours sincerely 
 
Romit Tappoo 
Assistant Director, Practitioner Assist  
Fair Work Ombudsman 

 

 

 

Important note: Disclaimer 

FWO is committed to providing useful, reliable information to help you understand your rights and obligations under workplace 
laws.   

There are a number of factors that might affect the applicability of the information written here 

These include: 

 whether you have provided us with all the relevant and correct information about your situation; 

 changes in your circumstances; and 

 changes in the law. 

It is your responsibility to comply with workplace laws that apply to yo . 

FWO’s information is not legal advice and FWO does not accept legal liability arising from or connected to the accuracy, 
reliability, currency or completeness of this information. Therefore, you may wish to seek independent professional advice to 
ensure all the factors relevant to your circumstances have been properly considered. 
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Reference Number: 5189353    
5 December 2012 

 
 
Mr Patrick Hill 
infocentre@hia.com.au  

 
 
Dear Mr Hill, 

Thank you for your email enquiry of 7 November 2012 regarding award coverage and 
transitional arrangements for apprentices in Queensland.  

Specifically, you have requested advice on the following: 

1. When an apprentice in Queensland is bound by the Order – Apprentices and 
Trainees’ Wages and Conditions (Excluding Certain Queensland Government 
Entities) 2003 [AN140326] (Order), is the base rate of pay derived from the NAPSA 
or the Division 2B Award?  

Is there a difference for employers trading as: 

 Constitutional Corporations 
 Non-Constitutional Corporations? 

2. In what situation does a modern award apply to apprentices in Queensland? 

3. Where an apprentice in Queensland is currently covered by a pre-modern award, will 
a relevant modern award apply after modern award transitional arrangements cease 
at 1 July 2014? 

We have set out our response to each of your questions below. We apologise for the delay in 
providing this response  

Question 1 

The base rate of pay for an apprentice in Queensland bound by the Order is derived from the 
relevant Notional Agreement Preserving State Award (NAPSA) and the corresponding 
Australian Pay and Classification Scale (Pay Scale).  This base rate of pay is not affected by 
whether the employer is a Constitutional Corporation or not.  

This is due to Fair Work Australia’s (FWA) Annual Wage Review Decision 2011 (see [2011] 
FWAFB 3400). Paragraph [350] of this decision provides that minimum rates of pay in 
Division 2B awards that apply to employees engaged on competency-based training 
arrangements in Queensland should reflect minimum rates of pay in transitional Pay Scales 
(i.e. the rates of pay derived from a NAPSA). 

We note that this is contrary to the advice provided to your office on 2 October 2012 
(Reference number 5065157). The information provided on page five of this response (and 
Attachment A) regarding the calculation of Division 2B wages for apprentices in Queensland 
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bound to the Order is not correct. In view of this oversight we have set out amended advice 
at Attachment A to this letter. 

Question 2 

Modern award rates apply in full to an apprentice in Queensland employed by Non-
Constitutional Corporation (i.e. Division 2B employers) who commenced trading and 
employing staff after 1 January 2010.  

Further, a modern award rate may apply in full to an apprentice in Queensland employed by 
a Non-Constitutional Corporation employer who: 

 commenced trading prior to 1 January 2010, but 
 did not employ an apprentice immediately before 1 January 2011. 

The modern award rate is payable in this scenario when the Division 2B exception applies. 
Attachment B outlines the specific modern award transitiona  provisions stipulating when 
modern award rates apply in full.  

In your enquiry you have referred to a previous response (Reference number 5065157). The 
advice provided in this letter about the operation of the Division 2B exception is correct. 

For your information we have created a table summarising industrial instrument coverage for 
apprentices employed in Queensland contained at Attachment C.  

Question 3 

The continued coverage of pre modern awards to the exclusion of modern awards under 
Regulation 3B.02 and 3A.01 of the Fair Work (Transitional Provisions and Consequential 
Amendments) Regulations 2009 (Cth) will apply until the Regulations are repealed.  

Further information about the operation of Regulation 3B.02 is provided in Attachment D. 

If you have any questions about this letter please email us at practitionerassist@fwo.gov.au  
and state the reference number above  

Yours sincerely 

Romit Tappoo 
Assistant Director, Practitioner Assist  
Fair Work Ombudsman 
 
Important note: Disclaimer 

FWO is committed to providing useful, reliable information to help you understand your rights and obligations under workplace 
laws.   

There are a number of factors that might affect the applicability of the information written here 

These include: 

 whether you have provided us with all the relevant and correct information about your situation; 
 changes in your circumstances; and 
 changes in the law. 

It is your responsibility to comply with workplace laws that apply to you. 

FWO’s information is not legal advice and FWO does not accept legal liability arising from or connected to the accuracy, 
reliability, currency or completeness of this information. Therefore, you may wish to seek independent professional advice to 
ensure all the factors relevant to your circumstances have been properly considered. 
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Attachment A: Minimum wage calculation methodology for apprentices in Queensland 
bound by the Order 

We are of the view that the base rate of pay for an apprentice in Queensland bound by the 
Order is derived from the relevant NAPSA.  

As discussed in our previous response provided to your office (Reference number 472773) 
certain employers who engaged employees on competency -based training arrangements 
continue to be covered by the Order and their pre-modern award. 

The NAPSA-derived rate of pay will apply to apprentices in Queensland employed by: 

 Constitutional Corporations that, prior to 27 March 2006 and 1 January 2010, were 
covered by the Order and/or the Order - Supply of Tools to Apprentices (Tools 
Order); and  

 Non-Constitutional Corporations (i.e. sole traders and partnerships) who, prior o  
1 January 2010, were covered by a Division 2B State award and the Order and/or the 
Tools Order. 

For employees of Constitutional Corporations, the p e-modern award that would have 
applied prior to 1 January 2010 is a NAPSA and the corresponding Pay Sca e. 

For employees of Non-Constitutional Corporations, the pre-modern award that would have 
applied prior to 1 January 2010 is a Division 2B State award. 

In the 2011 Annual Wage Review Decision, FWA noted in relation to these two distinct 
employer groups at paragraphs [348] and [350] that: 

[348] ... It follows that there is now a gap between the wages in the transitional [Pay Scales] 
and those in the Division 2B State awards and the gap will increase if we do not adjust wages 
in the Division 2B State awards as a consequence of this decision.   ... 

[350] We think it is desirable to eliminate the differences between the two groups. There 
should be consistent safety net conditions for employers and employees in similar 
circumstances.  

Based on the submissions we estimate that few employers will be affected and the effect on 
employment is unlikely to be significant. It was not suggested that we do not have power to 
vary the relevant awards.  

We consider that the most effective way to deal with the issue is to vary the minimum wages 
in the relevant Division 2B State awards to reflect the minimum wages in the related 
transitional APCSs and we do so.  

 [Emphasis added] 

Accordingly, wages in Division 2B State awards for certain apprentices in Queensland are 
taken to be varied to achieve parity with minimum wages in the corresponding transitional 
Pay Scales. That is, the Division 2B rates of pay are taken to be equal to the Pay Scale rates 
of pay derived from the NAPSA, with the addition of the 2010, 2011 and 2012 FWA Annual 
Wage Review increases. 
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Constitutional Corporation employers – covered by the Order  

Each of the Schedules of the Order specifies relevant percentages for determining wages for 
apprentices and trainees. These percentages are applied to the relevant trade / classification 
rate in the Pay Scale to determine a base rate of pay. 

In order to determine the current base rate of pay for an apprentice in Queensland that is 
covered by the Order and a Pay Scale: 

1. Determine the applicable weekly transitional Pay Scale rate of pay that applied to the 
relevant tradesperson classification;  

2. Apply the $26.00 per week 2010 FWA Annual Wage Review increase;   
3. Apply the 3.4% 2011 Annual Wage Review increase;   
4. Apply the 2.9% 2012 Annual Wage Review increase;   
5. Determine the applicable apprentice / trainee percentage from the Order,  
6. Apply the applicable apprentice / trainee percentage from the Order to the weekly 

tradesperson’s rate, as increased in the steps above, to determine the current base 
rate of pay for the apprentice. 

We have illustrated the steps above in the following example   

Example: Junior carpentry apprentice (on commencement) 

The apprentice in the scenario is engaged under the Building and Construction Industry Award - State 
2003 [AN140043] (the NAPSA) 

 

Step 1 - Determine the applicable classification and weekly rate of pay for the relevant tradesperson 
classification specified in the Pay Scale derived from the NAPSA: 

Construction Worker Level 3 CW3) Carpenter: Hourly rate: $18.69 / Weekly rate: $710.22 

 

Step 2 - Apply the 2010, 2011 and 2012 FWA Annual Wage Review increases to the rate determined 
above: 

$710.22 + $26 00 = $736.22 

$736.22 + 3.4% = $761.2515 

$761.2515+ 2.9% = $783.3278 

 

Step 3 - Apply the relevant apprentice / trainee percentage in the Order to the weekly rate above:  

Schedule 4 clause 2.1.1 of the Order provides that the relevant building and 
construction industry apprentice provisions are contained in clause 2 of Schedule 1 of 
the Order. Schedule 1 clause 2 provides that an apprentice upon commencement 
receives 40% of the tradespersons rate. 

40% x $783.3278 = $313.33 

$313.33 / 38 = $8.2456 

Accordingly, from ppc 1 July 2012, the base rate of pay for the apprentice in this scenario is $8.2456 
per hour. 
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Non-Constitutional Corporation employers – covered by the Order  

As discussed above, wages in Division 2B State awards for certain apprentices in 
Queensland are taken to be equal to Pay Scale rates of pay derived from a relevant NAPSA, 
with the addition of the 2010, 2011 and 2012 FWA Annual Wage Review increases. 

In order to determine the current base rate of pay for an apprentice in this scenario: 

1. Determine the applicable tradesperson classification and rate of pay specified in the 
relevant Division 2B State award; 

2. Determine the applicable tradesperson classification in the corresponding Pay Scale 
derived from the NAPSA and the weekly minimum wage; 
Note: The corresponding Pay Scale is the one that would have covered the employer 
had they been a Constitutional Corporation. 

3. Apply the 2010, 2011 and 2012 FWA Annual Wage Review increases;  
4. Apply the relevant apprentice / trainee percentage from the Order to the relevant 

weekly tradesperson rate of pay calculated above.  
We have illustrated the steps above in the following example:  
Example: Junior carpentry apprentice (on commencement) 

The apprentice in this scenario is engaged under the Building and Construction Industry Award - State 
2003 [RA140043] (the Div 2B Award) 

Step 1 - Determine the relevant tradesperson classification and weekly rate of pay specified in the Div 
2B Award: 

Construction Worker Level 3 (CW3) Carpenter: Weekly rate: $662.10 

 

Step 2 - Determine the corresponding tradesperson classification and weekly rate of pay in the Pay 
Scale derived from the NAPSA: 

i.e. Pay Scale derived from the Building and Construction Industry Award - State 2003 
[AN140043] 

Construction Worker Level 3 (CW3) Carpenter : Weekly rate: $18.69 x 38 = $710.22 

 

Step 3 - Apply the 2010  2011 and 2012 FWA Annual Wage Review increases to the weekly rate 
determined above: 

$710.22 + $26.00 = $736.22 

$736.22 + 3.4% = $761.2515 

$761.2515+ 2.9% = $783.3278 

 

Step 3 - Apply the relevant apprentice / trainee percentage in the Order to the weekly rate above:  

Schedule 4 clause 2.1.1 of the Order provides that the relevant building and 
construction industry apprentice provisions are contained in clause 2 of Schedule 1 of 
the Order. Schedule 1 clause 2 provides that an apprentice upon commencement 
receives 40% of the tradespersons rate. 

40% x $783.3278 = $313.33 

$313.33 / 38 = $8.2456 
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For an apprentice in this scenario (i.e. one covered by a Division 2B State award in Queensland), their 
base rate of pay is taken to be equal the corresponding rate of pay in the Pay Scale derived from a 
NAPSA.  

Accordingly, from ppc 1 July 2012, the base rate of pay for the apprentice in this scenario is $8.2456 
per hour. 

The calculation method provided above amends the advice provided in our response 
provided to your office on 2 October 2012 (Reference 5065157).  

That is, our previous advice indicated that the relevant base rate is derived from the Division 
2B Award not the Pay Scale derived from the NAPSA. This is not the case, as outlined in 
FWA’s 2011 Annual Wage Review Decision (see page one of this response).  

We note that while minimum rates of pay from the first full pay period commencing on or after 
1 July 2011 are now derived from the NAPSA, conditions of employment (including 
penalties and loadings) are still derived from the Division 2B State award for 
apprentices employed by Non-Constitutional Corporations that are bound by the 
Order in Queensland.   

For completeness we note that the Order applying to Constitutional Corporations is different 
to the version of the Order applying to Division 2B State award employers   

See the Constitutional Corporation Order to access the Order which applies to Constitutional 
Corporation as at 27 March 2006. See the Non-Constitutional Corporation Order to access 
the Order which applies to Non-Const tutional Corporations. 

Note: The percentages applied to calculate minimum ra es of pay for apprentices and 
trainees in the building and construction training package do not differ between the 
Constitutional Corporation and Non-Constitutional Corporation versions of the Order. 
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Attachment B: When modern award rates of pay apply in full 

As noted on page two, there are two common scenarios where an apprentice in Queensland 
covered by a modern award receives the modern award rates of pay in full.  

An apprentice in Queensland may be entitled to full rates of pay from a modern award when 
the employer is a Non-Constitutional Corporation that: 

 Commenced trading/employing staff after 1 January 2010 in a Division 2B referring 
state (i.e. Queensland). 

 Commenced trading/employing staff before 1 January 2010 but did not employ an 
apprentice immediately prior to 1 January 2011. 

Non-Constitutional Corporation that commenced trading/employing staff after 1 January 2010 

If a Non-Constitutional Corporation employer did not operate or employ employees doing the 
kind of work regulated by a Division 2B State award prior to 1 January 2010, they are not 
covered by a Division 2B State award. 

Item 4(4) of the Transitional Act states that: 

(4)  If: 

(a) after the Division 2B referral commencement, a person (the employer) starts to 
employ employees to do work of a kind that was regulated by the source award 
immediately before that commencement; and 

(b) the employer did not employ employees to do that kind of work immediately before 
that commencement;  

then the Division 2B State award also does not cover any of the following, in relation 
to that kind of work:  

(c) the employer;  

(d) employees of the employer;  

(e) any other persons, in relation to the employer or employees of the employer. 

[Emphasis added] 

As a result, if there is a modern award capable of covering the employer and employees, 
then it will generally apply.  

Wages 

Your enquiry relates to the Building and Construction General On-Site Award [MA000020] 
(the Building Award). 

Clause A.1.2 of Schedule A to the Building Award states that transitional provisions apply to 
wages when: 

(a) when there is a difference, in money or percentage terms, between a provision in a 
relevant transitional minimum wage instrument (including the transitional default casual 
loading) or award - based transitional instrument on the one hand and an equivalent provision 
in this award on the other; 

 [Emphases added] 
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A ‘transitional minimum wage instrument’ is defined in the Transitional Act to include a 
transitional Pay Scale, the Federal Minimum Wage or a special Federal Minimum Wage. 

Immediately prior to 1 January 2010, such an employer would not have been obliged to pay 
minimum wages pursuant to a transitional minimum wage instrument or an award-based 
transitional instrument (i.e. Division 2B state award or NAPSA). 

Therefore, there is no relevant instrument setting out existing minimum wages which can be 
compared to the wages in the modern award. Accordingly, phasing will generally not apply, 
and employees with be entitled to full modern award wage rates.  

Penalties and loadings 

As discussed above, although modern award wages apply in full for employees of Non-
Constitutional Corporations in referring states that were established or began employing staff 
after 1 January 2010, modern award penalties and loadings will still be subject to modern 
award transitional provisions. 

Clause A.7 of Schedule A to the Building Award applies where there were no existing 
penalties or loadings. Modern award penalties and loadings will ‘phase in’ from zero in 
accordance with clause A.7. 

The ‘phasing in’ percentages are as follows: 

First full pay period 
on or after 

% of the loading/ 
penalty 

1 July 2010 20% 

1 July 2011 40% 

1 July 2012 60% 

1 July 2013 80% 

The Building Award includes the model transitional provisions at Schedule A to the award. 

Non-Constitutional Corporation commenced trading/employing staff before 1 January 2010 
but did not employ an apprentice immediately prior to 1 January 2011 

If a Non-Constitutional Corporation in a referring state operated or employed employees prior 
to 1 January 2010 and did not employ an apprentice immediately prior to 1 January 2011 
they are covered by a relevant modern award. 

The rates of pay, penalties and loadings for these employers will be the same phased wages 
as though they were transitioning from the corresponding NAPSA, subject to an exception.  

The exception to phasing for Non-Constitutional Corporation employers in a referring state 
occurs where the full modern award rate, penalty rate or loading falls in between the 
applicable rate, penalty rate or loading in the Division 2B Award and the equivalent rate, as 
phased, from the NAPSA.  

The provisions relating to the Division 2B exception are contained within the transitional 
provisions of the relevant modern award.  
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Your enquiry relates to the Building Award which includes the model transitional provisions at 
Schedule A to the award.  

Clauses A.8.4 and A.8.5 of the Building Award state that: 

A.8.4 Despite clause A.8.3, where a minimum wage, loading or penalty rate in a Division 2B 
State award immediately prior to 1 February 2011 was lower than the corresponding minimum 
wage, loading or penalty rate in this award, nothing in this Schedule requires a Division 2B 
employer to pay more than the minimum wage, loading or penalty rate in this award.  

A.8.5 Despite clause A.8.3, where a minimum wage, loading or penalty rate in a Division 2B 
State award immediately prior to 1 February 2011 was higher than the corresponding 
minimum wage, loading or penalty rate in this award, nothing in this Schedule requires a 
Division 2B employer to pay less than the minimum wage, loading or penalty rate in this 
award.  

Clause A.8.4 provides that where the rate of pay, penalty rate or loading in a Division 2B 
State award is lower than the modern award equivalent, but the phased rate is higher han 
the modern award equivalent, the full modern award rate will apply.  

Clause A.8.5 provides that where the rate of pay, penalty rate or loading in a Division 2B 
State award is higher than the modern award equivalent, but the phased rate is lower than 
the modern award equivalent, the full modern award rate will apply. 

The application of the full modern award rate (i.e. base rate, penalty rate or loading) to 
a Division 2B State award employee is referred to as ‘the exception’. 

We are of view that the exception to the Division 2B transitional arrangements is only applied 
once at the commencement of the Division 2B transitional provisions on the first full pay 
period on or after 1 February 2011.  

To calculate a Division 2B employee’s applicable base rate, penalty rate or loading: 

 Where the exception did apply, the Division 2B employee will receive the current full 
modern award rate  penalty rate or loading.  

 Where the exception did not apply, the Division 2B employee will receive the current 
applicable NAPSA phased rate, penalty rate or loading, as calculated using Pay 
Check Plus. 

FOI-933 056

Rele
as

ed
 un

de
r th

e 

Free
do

m of
 In

for
mati

on
 Act 

by
 th

e F
air

 W
ork

 O
mbu

ds
man



www.fairwork.gov.au Fair Work Infoline 13 13 94 ABN: 43 884 188 232      

Attachment C: Industrial Instrument coverage for apprentices in Queensland 

Non-Constitutional Corporation employers 

Employed an apprentice/trainee immediately prior to 1 January 2011  

Date that business commenced 
employing employees 

Transitional arrangements  

Before 1 January 2010 
(i.e. still bound to the Order) 

 A modern award does not apply to the apprentice/trainee. 
 A Division 2B Award, the Order and the Tools Order will continue to 

apply. 
 Wages will be the same as those derived from the relevant Pay Scale 

(as increased by FWA Annual Wage Review decisions). 
 Penalties and loadings are derived from the Division 2B Award. 

After 1 January 2010 
(i.e. never bound to the Order) 

 A modern award applies. See Attachment B for further information. 
 Full modern award wages apply. 
 Penalties and loadings ‘phase in’ from zero as there is no pre modern 

award for phasing purposes  

Did not employ an apprentice/trainee immediately prior to 1 January 2011  

Date that business commenced 
employing employees 

Transitional arrangements  

Before 1 January 2010 
(i.e. not bound to the Order) 

 A modern award applies. 
 Wages, penalties and loadings are will be phased to the relevant modern 

award, subject to transitional provisions inc uding the Division 2B 
exception. 

After 1 January 2010 
(i.e. never bound to the Order) 

 A modern award applies. See Attachment B for further information. 
 Full modern award wages apply. 
 Penalties ‘phase in’ from zero as no pre-modern award is relevant. 

Constitutional Corporation employers 

Employed an apprentice/trainee immediately prior to 1 January 2010 

Date that business commenced 
employing employees 

Transitional arrangements  

Before 27 March 2006 
Employed an apprentice/trainee 
immediately prior to 27 March 2006 
(i.e. still bound to the Order) 

 A modern award does not apply to the apprentice/trainee. 
 A NAPSA, the Order and the Tools Order will continue to apply. 
 Wages will be increased by FWA Annual Wage Review decisions. 

After 27 March 2006 
(i.e. not bound to the Order) 

 A modern award applies. 
 Wage rates will be phased from the Order and relevant Pay Scale. 
 Loadings and penalties will be ‘phased in’ from zero. 

Did not employ an apprentice/trainee immediately prior to 1 January 2010 

Date that business commenced 
employing employees 

Transitional arrangements  

Before 27 March 2006 
(i.e. not bound to the Order) 

 A modern award applies. See Attachment B for further information. 
 Wages phase from the relevant Pay Scale and loadings and penalties 

phase from a relevant Federal award/NAPSA or ‘phase in’ from zero 
where there was no Federal award/NAPSA coverage. 

After 27 March 2006 
(i.e. not bound to the Order) 

 A modern award applies. 
 Wage rates will be phased from the relevant Pay Scale. 
 Loadings and penalties will be ‘phased in’ from zero. 
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Attachment D: Continued coverage under a pre-modern award 

Regulations 3B.02 and 3A.01 of the Transitional Regulations provides the method by which 
the Order and a NAPSA may be preserved and continue to apply to the exclusion of a 
modern award, for employees engaged under competency based training arrangements.  

As discussed in our response provided on 16 March 2012 (Reference number 4727773) 
Regulation 3B.02 relates to Constitutional Corporations and Regulation 3A.01 relates to Non-
Constitutional Corporations (i.e. Division 2B State award employers).  

These regulations modify the transitional schedules contained in the Transitional Act in 
accordance with subitem (8)(1) of Schedule 2 of the Transitional Act. 

As a result, these Regulations replace the transitional schedules that would have applied for 
these employers and their employees (e.g. the model transitional provisions)  

The regulations do not provide an expiry date for the continued operation of pre-modern 
awards for employees engaged under competency based training arrangements. We note 
that this differs to the model transitional provisions usually contained in Schedule A to the 
modern awards that cease to operate from the beginning of the first full pay period on or after 
1 July 2014. 

Therefore, wages and conditions of employment will continue to come from the Order and a 
NAPSA for apprentices in Queensland (when applicable) until the Regulations are amended 
or repealed.  

For your information we have provided the relevant provisions of the Regulations below: 

Regulation 3B.02: 
3B.02 References to award-based transitional instruments and continued coverage 

under award-based transitional instruments  

For subitem 8 (1) of Schedule 2 to the Act, Schedule 5 to the Act is modified by 
inserting the following item and Parts after item 14 of Part 4. 

15 References to award-based transitional instrument in term of modern award 

To avoid doubt, a reference to an award-based transitional instrument in a term of a 
modern award dealing with the transition from an award-based transitional instrument 
to the modern award includes a reference to a transitional award within the meaning 
of Schedule 6 to the Workplace Relations Act 1996. 

Part 5        Continued coverage under award-based transitional instruments  

16        Continued coverage  

(1)   Despite item 29 of Schedule 3, an award-based transitional instrument that:  

(a)    sets minimum terms and conditions for an employee to whom a training 
arrangement applies; and  

 

(b)    either:  

(i)    provides for competency-based wage progression; or  

(ii)    provides solely for the provision of tools for use by apprentices; and  

(c)    covered an employee or employer immediately before 1 January 2010;  

continues to cover the employee or employer.  
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(2)   Despite the rule in item 11 of Schedule 9, an employee who is covered by the award-
based transitional instrument is also covered by a transitional APCS that would have covered 
the employee immediately before 1 January 2010.  

(3)   The award-based transitional instrument and transitional APCS also cover an employee 
to whom a training arrangement applies:  

(a)    who is employed, on or after 1 January 2010, by an employer who is covered by 
the award-based transitional instrument; and  

(b)    who would have been covered by the award-based transitional instrument and 
transitional APCS under subitems (1) and (2) if the employee had been employed 
immediately before 1 January 2010.  

(4)   For subitems (1) to (3), the award-based transitional instrument and transitional APCS 
only cover an employer in respect of an employee to whom a training arrangement applies.  

(5)   Despite section 47 of the FW Act, a modern award that would, but for this subitem, apply 
to the employee does not apply for the period during which the award-based transitional 
instrument covers the employee.  

 
Regulation 3A.01: 

3A.01 Continued coverage under Division 2B State award 

For subitem 8 (1) of Schedule 2 to the Act  Schedule 3A to the Act is modified by 
inserting the following Part after Part 4. 

Part 4A Continued application of certain transitional instruments 

36A Division 2B State awards 

(1) Despite subitem 21(1) of Schedu e 3A, a Division 2B State award that is affected, in the 
same way as a source State awa d is affected immediately before the Division 2B referral 
commencement, by an order, decision or determination of a State industrial body that: 

(a) sets minimum terms and conditions for an employee to whom a training 
arrangemen  applies; and 

  (b) either: 

   (i) provides for competency based wage progression; or 

   (ii) provides solely for the provision of tools for use by apprentices; 

does not terminate at the end of 12 months after the Division 2B referral commencement. 

(2) The Division 2B State award continues to operate only to the extent that it covers: 

  a) an employee to whom a training arrangement applies; and 

 (b) an emp oyer in respect of an employee to whom a training arrangement applies; 
and 

  (c) an employee, to whom a training arrangement applies, who is: 

   (i) an employee of an employer described in paragraph (b); and 

   (ii) employed after the Division 2B referral commencement. 

 (3) Item 16 of Schedule 9 does not apply to the Division 2B State award. 
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apply as ABTIs for existing employees and new 
employees (engaged after 1 January 2010) under training 
arrangements.

Outcome Advice Provided
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