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Fair Work Act 2009

Section 715 Enforceable Undertaking — Variation

1. On 10 August 2022 the Office of the Fair Work Ombudsman (OFWO) accepted an
enforceable undertaking (Undertaking) from Australian Country Choice Holdings Pty Ltd
(ABN 87 009 729 999) (ACCH) on its own behalf and on behalf of Cannon Hill Services
Pty Ltd (ABN 13 095 396 866), Aero Corporate Charters Pty Ltd (formerly Cannon Hill
Retail Services Pty Limited) (ABN 36 118 541 370), and Australian Country Choice
Production Pty Ltd (ABN 32 079 436 258).

2. This variation to the Undertaking (Variation) is made by ACCH, and is accepted by the
FWO, pursuant to section 715(3) of the Fair Act 2009 (Cth) (the Act).

3. As part of the Undertaking, ACCH relevantly committed to engaging, by 9 January 2023,
at its own cost, and subject to approval in writing by the OFWO, an appropriately qualified
and experienced external expert (Independent Expert) to conduct an assessment of the
processes and outcomes of the review and rectification process described at clause 18
of the Undertaking (Independent Assessment).

4. ACCH has informed the OFWO that it engaged Price Waterhouse Coopers Australia
(PwC) to:

(a) review underpayment rectification calculations commenced on behalf of ACCH by
industrial relations consultancy firm McMahon and Associates (MMA) and any
subsequent payments made to employees entitled to remedial payments; and

(b)  finalise the review and rectification of underpayments required by clause 18 of the
Undertaking.

5. ACCH also advised the OFWO that as a result of the transition of rectification work from
MMA to PwC, there was a delay in the finalisation of the review and rectification process
required by clause 18 of the Undertaking.

6. ACCH has offered the OFWO a report on the Expert Assessment and finalisation of
underpayment rectification calculations (an ‘Underpayment Rectification Report', to be
prepared by PwC), as well as a Letter of Assurance, signed by ACCH's Chief Executive
Officer, that ACCH:

(a) has rectified all underpayments as defined by clause 18(a) of the Undertaking by
making remedial payments (including interest and superannuation adjustments) to
all employees covered by the Undertaking and entitled to rectification that it has
been able to locate;

(b)  has rectified any additional amounts identified through the review conducted by
PwC by making remedial payments (including interest and superannuation
adjustments) to all impacted employees that it has been able to locate; and

(c) is compliant with the Act and the industrial instruments that apply to its employees.

7. In light of the delayed review and rectification of underpayments pursuant to the
Undertaking, and given ACCH'’s offer of a report and a Letter of Assurance, the OFWO
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consents to ACCH's request that the listed headings and clauses of the Undertaking be
varied in the terms set out below:

(a)

(b)

(€

Clause 15 (b): replace current wording with ‘any contraventions which have not
occurred at the date that this Undertaking is offered by ACCH (whether or not those
contraventions are identified in the Underpayment Rectification Report described at
clause 22 or the Independent Audits described at clause 34 below). For the
avoidance of doubt this Undertaking is not given in respect of any contravention
which has not occurred on the date which it is offered by ACCH and the OFWQO's
acceptance of this Undertaking is not based on any reasonable belief about the
existence of any such contravention.’;

Replace heading ‘Independent Assessment’ with ‘Underpayment Rectification
Report’;

Clause 22: replace current wording with "'The OFWO acknowledges that ACCH has
engaged an appropriately qualified, experienced, external expert (External
Expert), to assess and finalise the rectification process described at clause 18
above (Expert Assessment).’;

Clause 23: delete clause;

Clause 24: renumber as clause 23 and replace current wording with 'ACCH will
ensure that the External Expert assesses whether:';

Clause 25: renumber as clause 24 and replace wording with ‘ACCH must ensure
that the External Expert provides a report (Underpayment Rectification Report)
of its assessment and finalisation of the rectification process described at clause 18
above directly to the OFWO, and for the benefit of the OFWO, setting out its
findings, and the facts and circumstances supporting its findings by 31 May 2024.
ACCH must ensure the External Expert does not provide the Underpayment
Rectification Report, or a copy of the same, to ACCH without the approval of the
OFWO.";

Clause 26: renumber as clause 25 and replace wording with 'If the Underpayment
Rectification Report provided to the OFWO under clause 24 above does not include
the information required by the OFWO in clause 23 above, ACCH will, upon written
request by the OFWO, provide, or cause the External Expert to provide any specific
additional information set out at clauses 23(a) to 23(e) as requested. ACCH will
provide this information to the OFWO within a period of 30 days from the written
request.’;

Clause 27: renumber as clause 26 and replace wording with ‘ACCH must ensure
that the Underpayment Rectification Report contains the following declarations from
the External Expert, namely:’;

Clause 27(a): delete clause;

Clause 27(b): renumber as clause 26 (a) and replace wording with ‘notwithstanding
that the External Expert is retained by ACCH, the External Expert has acted
impartially, objectively and without influence from ACCH in preparing the
Underpayment Rectification Report;’;
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(k)

(n)

(0)

Clause 27 (c): renumber as clause 26 (b) and replace wording with ‘the
Underpayment Rectification Report is provided in accordance with applicable
professional standards (which will be listed in the Underpayment Rectification
Report); and’;

Clause 27 (d): renumber as clause 26 (c) and replace wording with ‘the
Underpayment Rectification Report is provided to the OFWO for its benefit, for the
purposes of the FWO being able to rely on the Underpayment Rectification Report.’;

Clause 28: renumber as clause 27 and replace wording with ‘If the Expert
Assessment identifies that any Schedule Employees are owed amounts additional
to those calculated and paid by ACCH or an employing entity, ACCH will cause
those additional amounts to be paid to, or to the benefit of, the current and former
employees of employing entities, and provide evidence of such payment to the
OFWO, by 31 May 2024.";

Clause 29: renumber as clause 28 and replace wording with ‘If any of the Schedule
Employees identified in the Underpayment Rectification Report as being owed
amounts additional to the Underpayments calculated by ACCH cannot be located
and paid by 1 July 2024, ACCH will pay or cause the relevant employing
entity/entities to pay those amounts to the Commonwealth of Australia (through the
FWO) in accordance with section 559 of the FW Act. ACCH will complete the
required documents supplied by the OFWO for this purpose.’;

Clause 30: renumber as clause 29 and replace wording with ‘The OFWO
acknowledges that ACCH does not contravene this Undertaking in the event that
the External Expert makes a finding in relation to coverage, classification and/or
additional amounts to be rectified under the relevant industrial instruments that is
contrary to the determination made by ACCH in the review and rectification process
described at clause 18 above provided ACCH pays any additional amounts owing
to current and former employees of employing entities in accordance with clause 27
above on or before 31 May 2024 or to the Commonwealth of Australia in accordance
with clause 28 above on or before 1 July 2024. For the avoidance of doubt ACCH
acknowledges that this Undertaking does not relate to any contraventions that may
be identified by the External Expert which are not identified through the above
review and rectification process.”;

Add new heading beneath new clause 29 worded ‘Letter of Assurance’,

Add the following clause and subclauses beneath the heading of ‘Letter of
Assurance':

‘30. By 1 August 2024, ACCH will provide to the OFWO a Letter of Assurance
signed by the Chief Executive Officer that:

(a) ACCH has rectified all underpayments as defined by clause 18(a) of the
Undertaking by making remedial payments (including interest and
superannuation adjustments) to all employees covered by the EU and
entitled to rectification that it has been able to locate;

Page 3 of §



Fair Work

Australian ZAO\‘l‘mmcm O M B U DS MA N

(b) ACCH has rectified any additional amounts identified through the Expert
Assessment by making remedial payments (including interest and
superannuation adjustments) to all impacted employees that it has been
able to locate; and

(c) ACCH is compliant with the Fair Work Act 2009 (Cth) as it relates to the
industrial instruments that apply to its employees.’

(r) Clause 54(c): replace current wording with ‘communicate the existence and purpose
of the Employee Hotline by way of letter to the last known address of all current and
former employees of employing entities to whom the relevant industrial instruments
apply, or had applied, known as at the Commencement Date, or identified by the
External Expert and dating back to 19 March 2010. ACCH will:’;

(s) Clause 55: replace current wording with ‘ACCH will send a letter of apology
(Apology Letter) to all affected employees of employing entities found by the
External Expert to have been underpaid by ACCH, by 1 July 2024. The Apology
Letter will be in the form of Attachment B to this Undertaking.".

8. All other terms of the Undertaking remain unchanged.

9. ACCH agrees acknowledges that a copy of this Variation may be made available for
public inspection by the OFWO, including by posting a copy to the OFWO'’s website at

www.fairwork.gov.au.

EXECUTED byA accordance with section 127(1) of the Corporations Act 2001:
29 April 2024

(Signature of ACCH sole director/company (Date)

secretary)

Trevor James Lee

(Name of ACCH sole director/company
secretary)

inz‘a@:e of

m Peter Snell

(Signature of witness) (Name of Witness)
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ACCEPTED by the FAIR WORK OMBUDSMAN pursuant to section 715(2) of the Fair

Work Act 2009 on:
W, - -
I ?/( [ Mey 2024
Deputy Fair Work Ombudsman - (Date) u

Compliance & Enforcement

Delegate for the FAIR WORK
OMBUDSMAN

in the presence of;

/" "" :‘v 7 A e | -y 2
Y2 T(nA SUDTANA
(Signaturé of Wiiness) (Name of Witness)
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