Employee entitlements on a transfer of business
When there is a transfer of business a new employer has to recognise an employee's service with the old employer when working
out most of their entitlements, including:
sick and carer's leave
requests for flexible working arrangements
parental leave.
However, there are some entitlements that the new employer might not have to recognise. These include:
redundancy
annual leave
long service leave
unfair dismissal
notice of termination.

Redundancy
A new employer that isn't an associated entity (www.fairwork.gov.au/Dictionary.aspx?TermID=2116) of the old employer can choose
to not recognise an employee's service with the old employer for redundancy entitlements. The old employer will then need to pay
redundancy to the employee upon termination.
However, an employee will not be entitled to redundancy pay if they reject the new employer's job offer and:
its terms and conditions are similar to those of the old job
it recognises the employee's service with the old employer for redundancy pay
there would have been a transfer of employment if the employee had taken the job.
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Annual leave
The following two things can occur with annual leave:
annual leave that accumulated with the old employer will be carried across to the new employer, or
where the employers are not associated entities, the new employer can decide not to recognise an employee's service with the
old employer. In this case, the old employer has to pay out the employee's untaken accumulated annual leave.
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Long service leave
In some cases the new employer doesn't have to recognise an employee's service with the old employer when calculating an
entitlement to long service leave.
This can happen when:
an employee was not entitled to long service leave under a registered agreement (www.fairwork.gov.au/Dictionary.aspx?TermID=2034) at 31 December 2009
an agreement was made on or after 1 January 2010 that replaces it
the new agreement says that service under an older agreement does not count towards long service leave.
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Unfair dismissal
In some cases the new employer doesn't have to recognise an employee's service with the old employer for the purposes of unfair
dismissal.
This can happen when the:

employee is a transferring employee
businesses are not associated entities, and
the new employer lets the employee know in writing before the new employment starts that service with the old employer would
not be recognised.
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Notice of termination
A transfer of business ends an employee's position with the old employer. Therefore, the old employer has to:
give notice of termination, or
provide payment instead of notice.
If a transfer of business happens before the notice period ends, then the old employer must still pay the rest of the notice period.
If a transferring employee, who was given notice by the old employer at the time of sale, is later terminated by the new employer,
then the new employer must give notice of termination. Only service with the new employer counts for determining how much notice
the employee gets.

Example of notice during a transfer:
Andrew has been working for his employer for 5 years. He has been told that he will be transferring to a new employer. His
boss provides 4 weeks' notice of termination.
Within the first 6 months of working for the new employer, Andrew is told that he is no longer required. Andrew's new employer
only has to provide 1 weeks' notice.

Source reference: Fair Work Act 2009 s.311 - 316

(http://www.comlaw.gov.au/Series/C2009A00028)

Think a mistake might have been made?
Mistakes can happen. The best way to fix them usually starts with talking.
Check out our Help resolving workplace issues (www.fairwork.gov.au/how-we-will-help/how-we-help-you/help-resolving-workplace-issues/default) section for practical advice on:
figuring out if a mistake has been made
talking to your employer or employee about fixing it
getting help from us if you can't resolve it.

What to do next
Search the Awards (www.fairwork.gov.au/awards-and-agreements/Awards/default) to find the award that applies
Find an agreement at the Fair Work Commission's website (https://www.fwc.gov.au/awards-and-agreements/agreements)
Check the Notice and final pay (www.fairwork.gov.au/Ending-employment/notice-and-final-pay/default) page for notice periods

Help for small business
Find tools, resources and information you might need on our Small business page (www.fairwork.gov.au/Find-help-for/Smallbusiness/default) .

You might also be interested in
Annual leave (www.fairwork.gov.au/leave/annual-leave/default)
National Employment Standards (www.fairwork.gov.au/Employee-entitlements/National-Employment-Standards/default)
Redundancy (www.fairwork.gov.au/ending-employment/redundancy/default)
Page reference No: 2297

Contact us
Fair Work Online: www.fairwork.gov.au
Fair Work Infoline: 13 13 94
Need language help?
Contact the Translating and Interpreting Service (TIS) on 13 14 50
Hearing & speech assistance
Call through the National Relay Service (NRS):
For TTY: 13 36 77. Ask for the Fair Work Infoline 13 13 94
Speak & Listen: 1300 555 727. Ask for the Fair Work Infoline 13 13 94
The Fair Work Ombudsman is committed to providing advice that you can rely on. The information contained on this website is general in nature. If you are
unsure about how it applies to your situation you can call our Infoline on 13 13 94 or speak with a union, industry association or workplace relations professional.
Visitors are warned that this site may inadvertently contain names or pictures of Aboriginal and Torres Strait Islander people who have recently died.

