Sushi operator faces Court under new onus of proof laws
25 January 2019
The Fair Work Ombudsman (FWO) has commenced the first legal action utilising new reverse onus of proof laws that require
employers to disprove underpayment allegations in Court when they have failed to keep adequate time and wages records or issue
pay slips.
The FWO has instituted proceedings in the Federal Circuit Court against A & K Property Services Pty Ltd, which operates two 'Sushi
79' fast food outlets at Ipswich and the Sunshine Coast, and company directors, Yong Sim Kim, Hyn Jun Kang and Jungpyo Lee.
Fair Work Inspectors audited the Sushi 79 outlets based at Brassall, in Ipswich and Currimundi, on the Sunshine Coast, in 2018 as
part of a proactive auditing activity.
The FWO alleges that, between October and December 2017, A & K Property Services breached workplace laws by failing to keep
proper time and wages records, and failed to issue pay slips to employees.
The FWO alleges that nine workers across the two outlets were underpaid a total of $19,467 in entitlements under the Fast Food
Industry Award 2010.
The workers were allegedly underpaid minimum ordinary hourly rates, weekend penalty rates and overtime rates. Allegedly, the
employees were also not provided with superannuation, and their annual leave and personal leave entitlements were not accrued.
The workers were all South Korean nationals, aged in their 20s and early 30s, who were in Australia on working holiday, student and
vocational education visas.
Acting Fair Work Ombudsman Kristen Hannah highlighted the significance of applying the new legal provision, which is available for
conduct occurring after September 2017.
“In the past some employers had avoided facing litigation by FWO because they had breached their record-keeping obligations, and
we could not present sufficient evidence in Court to prove underpayments,” Ms Hannah said.
“Employers should be on notice that this loophole is now closed and the Fair Work Ombudsman will make full use of the new laws to
protect vulnerable workers. Businesses who don’t meet record-keeping or pay slip obligations and can’t give a reasonable excuse
need to disprove allegations of underpayments in Court,” Ms Hannah said.
A & K Property Services faces penalties of up to $63,000 per contravention.
Mr Kim, Mr Kang and Mr Lee are facing penalties of up to $12,600 for their alleged involvement in the leave contraventions and, in
addition to those contraventions, Mr Kim is facing penalties of up to $12,600 for his involvement in the record-keeping and pay slip
breaches.
The majority of the alleged underpayments have been rectified, but the FWO is seeking an order for back-payment of allegedly
unpaid superannuation entitlements.
The Fair Work Ombudsman is also seeking court orders requiring the directors to sign up to the My account portal (www.fairwork.gov.au/my-account/fwosignin.aspx) and complete online learning courses.
The matter is listed for a directions hearing in the Federal Circuit Court in Brisbane on 25 March 2019.
Learn more about the Protecting Vulnerable Worker's Act (www.fairwork.gov.au/about-us/legislation/the-fair-work-system/protectingvulnerable-workers-reform) .
Follow the Fair Work Ombudsman @fairwork_gov_au (http://twitter.com/fairwork_gov_au) or find us on Facebook www.facebook.com/fairwork.gov.au (http://www.facebook.com/fairwork.gov.au) .
Sign up to receive the Fair Work Ombudsman’s media releases direct to your email inbox at www.fairwork.gov.au/mediareleases
(www.fairwork.gov.au/mediareleases) .
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Contact us
Fair Work Online: www.fairwork.gov.au
Fair Work Infoline: 13 13 94
Need language help?
Contact the Translating and Interpreting Service (TIS) on 13 14 50
Hearing & speech assistance
Call through the National Relay Service (NRS):
For TTY: 13 36 77. Ask for the Fair Work Infoline 13 13 94
Speak & Listen: 1300 555 727. Ask for the Fair Work Infoline 13 13 94
The Fair Work Ombudsman is committed to providing advice that you can rely on. The information contained on this website is general in nature. If you are
unsure about how it applies to your situation you can call our Infoline on 13 13 94 or speak with a union, industry association or workplace relations professional.
Visitors are warned that this site may inadvertently contain names or pictures of Aboriginal and Torres Strait Islander people who have recently died.

